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727  Filed  Jnn  6  1950  Harry  M.  Hall,  Clerk 

IN  THE  UNITED  STATES  DISTRICT  COURT  FOR 
THE  DISTRICT  OF  COLUMBIA 

ALBERT  A.  FURR,  422  Emerson  Street,  N.W.,  Wash¬ 
ington,  D.  C.,  Plaintiff 
vs. 

DR.  MAURICE  H.  HERZMARK,  1612  Rhode  Island  Ave¬ 
nue,  N.  W.,  Washington,  D.  C.,  Defendant 

Civil  Action  No.  4855-49 
Amended  Complaint 

(Personal  Injuries,  Negligence  and  Breach  of  Contract) 

First  Count 
(Breach  of  Contract) 

L  This  Court  has  jurisdiction  of  this  cause  of  action, 
the  amount  in  controversy  exceeding  the  sum  of  Three 
Thousand  Dollars  ($3,000.00),  besides  interest  and  costs. 

2.  Plaintiff  Albert  Furr,  while  a  child, ,  suffered  an 
injury  to  his  left  leg  which  resulted  in  a  shortening  of 
said  leg.  Although  said  shortening  was  to  some  extent 
disabling,  plaintiff  was  in  all  other  respects  a  strong,  able- 
bodied  man  able  to  carry  on  a  gainful  occupation.  On, 
or  shortly  prior  to  December  17,  1946,  plaintiff  consulted 
defendant,  Dr.  Maurice  H.  Herzmark,  who  held  himself 
out  as  an  orthopedic  specialist  and  surgeon,  for  consulta¬ 
tion  and  advice  concerning  a  muscular  condition.  The 
defendant  thoroughly  examined  plaintiff  and  as  a  result 
thereof  recommended  to  plaintiff  that  plaintiff  undergo1 
an  operation  which  would  shorten  the  right  femur,  equal¬ 
ize  plaintiff’s  legs  in  length,  and  thereby  remove  the  cause 
of  the  muscular  condition.  Defendant  represented  to 
plaintiff  that  he  was  an  orthopedic  specialist  and  surgeon, 
that  he  had  had  a  great  many  years  of  experience  and 
training  in  orthopedic  surgery,  that  said  operation 

728  was  a  simple  one  and  not  an  unusual  one,  that  he' 
had  performed  said  operation  and  had  seen  it  per- 
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formed  many  times,  that  he  would  guarantee  snccess  of  i 
the  operation  and  defendant  further  represented,  war¬ 
ranted,  and  guaranteed  to  plaintiff  that  plaintiff  would  be' 
completely  recovered  from  the  effects  of  the  operation-  j 
and  would  be  able  to  return  to  his  normal  occupation 
within  eight  (8)  weeks.  Based  upon  said  representations, 
warranties  and  guarantees  by  defendant,  the  plaintiff 
agreed  to  have  the  defendant  perform  said  operation. 

3.  On  or  about  December  17,  1946  defendant,  an  or¬ 
thopedic  surgeon,  performed  an  operation  on  plaintiff’s 
right  leg  to  shorten  the  right  femur.  Contrary  to  de¬ 
fendant’s  representations,  warranties  and  guarantees  to 
effect  a  complete  cure,  as  set  out  above,  the  aforesaid 
operation  was  not  successful  and,  in  fact,  plaintiff  will 
never  be  completely  recovered  from  the  effects  of  said 
operation. 

4.  That,  as  a  result  of  the  aforesaid  breach  of  con¬ 

tract,  plaintiff  sustained  severe  and  painful  injuries  to  his 
right  leg  and  knee,  nervous  shock  and  mental  anguish, 
and  was  compelled  to  undergo  extensive  medical  and  oper¬ 
ative  treatment  which  would  otherwise  have  been  un¬ 
necessary,  was  bedridden  and  confined  to  his  home  for  a 
long  time,  has  been  rendered  unable,  is  still  unable,  and 
will  remain  permanently  unable  to  attend  to  his  usual 
duties  and  to  pursue  his  gainful  occupation,  and  suffered 
and  will  continue  to  suffer  pain  and  mental  aguish,  and 
has  sustained  a  serious  and  permanent  limitation  of  mo¬ 
tion  of  his  right  leg.  i 

Second  Count 

(Breach  of  Contract)  i 

1.  Plaintiff,  for  his  second  count  herein,  makes  all  of 
paragraphs  1,  2  and  4  of  his  first  count  herein,  by  way 
of  reference,  a  part  of  this,  his  second  count,  as  com¬ 
pletely  as  though  the  said  paragraphs  were  set  out  herein 
at  length. 

2.  On  or  about  December  17,  1946  defendant,  an 
orthopedic  surgeon,  performed  an  operation  on 
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plaintiff’s  right  leg  to  shorten  the  right  femur,  contrary  to 
defendant’s  representations,  warranties  and  guarantees,  as 
set  forth  above,  plaintiff  was  not  completely  recovered 
from  the  effects  of  said  operation  within  eight  (8)  weeks 
from  the  time  said  operation  was  performed  and,  in  fact, 
is  not  now,  and  will  never  be  completely  recovered  from 
the  effects  of  said  operation. 

Third  Count 
(Negligence) 

1.  Plaintiff,  for  his  third  count  herein,  makes  all  of 
paragraphs  1  and  2  of  his  first  count  herein,  by  way  of 
reference,  a  part  of  this,  his  third  count,  as  completely  as 
though  the  said  paragraphs  were  set  out  herein  at  length. 

2.  On  or  about  December  17,  1946,  defendant,  an  or¬ 
thopedic  specialist  and  surgeon,  performed  an  operation 
on  plaintiff’s  right  leg  to  shorten  the  right  femur.  Al¬ 
though  it  was  the  duty  of  defendant  to  exercise  that  de¬ 
gree  of  care  and  skill  normally  exercised  by  such  a  spe-' 
cialist  and  to  provide  plaintiff  with  medical  care  and 
treatment  in  accordance  with  the  best  and  standard  prac¬ 
tices  of  orthopedic  specialists  then  obtaining  in  the  Dis¬ 
trict  of  Columbia  and  its  environs,  nevertheless,  and  in 
violation  of  his  said  duty,  as  an  orthopedic  specialist,  and 
surgeon,  defendant  performed  said  operation  in  a  negli¬ 
gent  and  careless  manner  and  thereafter  treated  plaintiff 
in  a  negligent  and  careless  manner. 

3.  Further,  as  a  result  of  the  aforesaid  negligence  and 
carelessness  of  defendant,  plaintiff  sustained  severe  and 
painful  injuries  to  his  right  leg  and  knee,  nervous  shock 
and  mental  anguish  and  was  compelled  to  undergo  exten¬ 
sive  medical  and  operative  treatment  which  would  other¬ 
wise  have  been  unnecessary,  was  bedridden  and  confined 
to  his  home  for  a  long  time,  had  been  rendered  unable, 

is  still  unable,  and  will  remain  permanently  un- 
730  able  to  attend  to  his  usual  duties  and  to  pursue  his 
gainful  occupation,  and  has  suffered  and  will  con- 
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tinue  to  suffer  pain  and  mental  anguish,  and  has  sustained 
a  serious  and  permanent  limitation  of  motion  of  his  right 
leg. 

WHEREFORE,  the  premises  considered,  the  plaintiff, 
Albert  A.  Furr,  demands  judgment  against  the  defendant, 
Dr.  Maurice  H.  Herzmark,  in  the  sum  of  One  Hundred 
Thousand  Dollars  ($100,000.00)  besides  costs. 

/s/  Joseph  D.  Bulman 

JOSEPH  D.  BULMAN 
Attorney  for  Plaintiff 
800  Woodward  Bldg.  -  DI 0158 

•  •  •  • 

725  Filed  Dec  2  1949  Harry  M.  Hull,  Clerk 

Answer  To  Complaint 

The  defendant  admits  the  allegations  contained  in  para¬ 
graph  one  of  the  complaint;  he  is  without  information  to 
either  admit  or  deny  the  allegations  concerning  plaintiff’s 
injury  as  a  child;  he  admits  that  the  plaintiff  consulted 
him,  and  that  after  examining  the  plaintiff  he  advised  a 
correction  of  the  contracture  of  the  left  knee  by  traction, 
and  shortening  of  the  right  femur  to  equalize  the  length 
of  the  plaintiff’s  limbs;  he  admits  that  he  performed  an 
operation  upon  the  plaintiff  consisting  of  the  removal  of 
a  portion  of  the  right  femur,  and  that  subsequently  he 
rendered  extensive  medical  treatment  to  the  plaintiff  He 
admits  that  the  plaintiff  was  confined  to  his  home  for  a 
period  of  time;  he  denies  each  and  every  allegation  of 
negligence  contained  in  the  complaint;  he  denies  each  and 
every  other  allegation  contained  in  the  complaint  except 
as  to  the  conclusions  of  law,  which  he  is  not  required  to 
answer.  Further  answering  the  complaint  this  defendant 
states  that  the  operation  and  medical  care  and  treatment 
rendered  to  the  plaintiff,  by  this  defendant,  was  performed 
in  keeping  with  the  customary  approved  standards  of 
practice  among  physicians  and  surgeons  in  the  Dis- 

726  trict  of  Columbia  for  like  cases. 
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/s/  E.  W.  Galiher 

Richard  W.  Galiher 
/s/  J.  H.  Keis 
Julian  H.  Keis 
Attorneys  for  Defendant 
Woodward  Building. 

•  •  •  t 

731  Filed  Jan  26  1951  Harry  M.  Hull,  Clerk 

Cowriter-Claim 

The  defendant,  Dr.  Maurice  H.  Herzmark,  counter¬ 
claims  against  the  plaintiff,  Albert  A.  Furr,  as  follows: 

That  the  defendant  rendered  medical  services  and 
treatment  to  the  plaintiff,  commencing  in  October  of  1946, 
and  continuing  until  October  of  1948,  including  surgical 
operations  for  which  the  sum  of  Ten  Hundred  and  Fifty- 
five  Dollars  ($1055.00),  became  due  to  this  defendant,  and 
which  sum  plaintiff  agreed  to  pay;  that  of  said  sum  the 
plaintiff  has  paid  to  the  defendant,  the  sum  of  $285.00,  but 
has  failed  and  refused  to  pay  the  balance,  of  Seven  Hun¬ 
dred  and  Seventy  Dollars  ($770.00). 

WHEREFORE,  DEFENDANT  DEMANDS  JUDG¬ 
MENT,  of  and  from  the  plaintiff  in  the  amount  of  Seven 
Hundred  and  Seventy  Dollars  ($770.00). 

/s/  R.  W.  Galiher 

Richard  W.  Galiher 
/s/  J.  H.  Reis 
Julian  H.  Reis 
Attorneys  for  Defendant, 
Woodward  Building. 

•  •  •  • 
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Filed  Feb  2  1951  Harry  M.  Hull,  Clerk 

Answer  To  Counter-Claim 

Plaintiff,  by  his  attorneys,  neither  admits  nor  denies 
the  counter-claim  of  the  defendant  for  medical  service  and 
treatment  rendered,  but  demands  strict  proof  thereof. 

/s/  Joseph  D.  Bulman 

JOSEPH  D.  BULMAN 
/s/  Sidney  M.  Goldstein 

SIDNEY  M.  GOLDSTEIN 
Attorneys  for  Plaintiff 
800  Woodward  Bldg.  -  DI 0158 
•  •  •  • 

733  Filed  Mar  31  1952  Harry  M.  Hull,  Clerk 

Directed  Verdict  and  Judgment 

This  cause  having  come  on  for  hearing  on  the  19th  day 
of  March,  1952,  before  the  Court  and  a  jury  of  good  and 
lawful  persons  of  this  district,  to  wit: 

1.  William  D.  Stuart  7.  Theodore  Westerman 

2.  Raymond  L.  Grady  8.  Frank  Reff  Caldwell 

3.  Clarence  H.  Palmer,  Jr.  9.  Xenia  Diane  Williams 

4.  Russel  E.  Jones  10.  George  N.  Adams 

5.  Margaret  S.  O’Donnell  11.  Aileen  M.  Karlheim 

6.  Joseph  Diehl  12.  Harry  C.  Weeks 

who,  after  having  been  duly  sworn  to  well  and  truly  try 
the  issues  between  Albert  A.  Furr,  the  plaintiff  and  Dr. 
Maurice  H.  Herzmark,  the  defendant  and  after  this  cause 
is  heard,  they  upon  their  oath  say  this  31st  day  of  March, 
1952,  that  they  find  for  the  defendant  against  said  plain¬ 
tiff  on  Count  Three  of  the  complaint  by  the  direction  of 
the  Court 

WHEREFORE,  it  is  adjudged  that  said  plaintiff  take 
nothing  by  this  action  as  to  Count  Three  of  the  Com- 
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plaint,  that  said  defendant  go  hence  without  day,  be  for 
nothing  held  as  to  Count  Three  and  recover  of  plaintiff 
his  costs  of  defense. 

HARRY  M.  HULL,  Clerk, 

By  /s/  Raymond  D.  Clark 
Deputy  Clerk 

By  direction  of 

Judge  EDWARD  M.  CURRAN 


734  Filed  Apr  1  1952  Harry  M.  Hull,  Clerk 


Verdict  and  Judgment 

This  cause  having  come  on  for  hearing  on  the  19th  day 
of  March,  1952,  before  the  Court  and  a  jury  of  good  and 
lawful  persons  of  this  district,  to  wit : 


1.  William  D.  Stuart  7. 

2.  Raymond  L.  Grady  8. 

3.  Clarence  H.  Palmer,  Jr.  9. 

4.  Russell  E.  Jones  10. 

5.  Margaret  S.  O’Donnell  11. 

6.  Joseph  Diehl  12. 


Theodore  Westerman 
Frank  Reff  Caldwell 
Xenia  Diane  Williams 
George  N.  Adams 
Arleen  M.  Karlheim 
Harry  C.  Weeks 


who,  after  having  been  duly  sworn  to  well  and  truly  try 
the  issues  between  Albert  A.  Furr,  plaintiff  and  Dr.  Mau¬ 
rice  H.  Herzmark,  defendant  and  after  this  cause  is  heard 
and  given  to  the  jury  in  charge,  they  upon  this  oath  say 
this  1st  day  of  April,  1952,  that  they  find  for  the  defend¬ 
ant  against  said  plaintiff  on  the  first  and  second  counts 
of  the  complaint  and  that  they  further  find  for  the  defend¬ 
ant  and  counter  claimant,  Dr.  Maurice  A.  Herzmark,  on 
the  counter-claim  in  the  sum  of  seven  hundred  and  seventy 
Dollars  ($770.00). 


WHEREFORE,  it  is  adjudged  that  said  plaintiff  take 
nothing  by  this  action,  that  said  defendant  go  hence  with¬ 
out  day,  be  for  nothing  held  and  recover  of  plaintiff  the 
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sum  of  Seven  Hundred  and  Seventy  Dollars  ($770.00) 
and  his  costs  of  defense. 

Harry  M.  Hull,  Clerk 
By  /s/  Irene  B.  Bnrronghs 

,  Deputy  Clerk 

By  direction  of 

*|  Judge  Edward  M.  Curran 

•  •  •  • 

738  Filed  Jun  3  1952  Harry  M.  Hull,  Clerk 

Notice  of  Appeal 

t 

Notice  is  hereby  given  this  3rd  day  of  June,  1952,  that 
plaintiff  hereby  appeals  to  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  from  the  judgment 
of  this  Court  entered  on  the  7th  day  of  May,  1952  in  favor 
of  defendant  against  said  plaintiff. 

/s/  Joseph  D.  Bulman 

JOSEPH  D.  BULMAN 
/s/  Nathaniel  Goldberg 

NATHANIEL  GOLDBERG 
Attorney  for  Plaintiff 

3  Dr.  Mcmrice  H.  Herzmark, 

I 

the  defendant  herein,  was  called  by  the  plaintiff  under 

Rule  43(B),  and  being  first  duly  sworn,  was  examined 

;iand  testified  as  follows: 

II 

Examination  By  Counsel  For  Plaintiff. 

1  BY  MR.  BULMAN: 

Q  Doctor,  would  you  please  give  us  your  full  name? 
A  Maurice  H.  Herzmark. 

Q  And  you  are  a  practising  physician  in  the  District 
of  Columbia?  A  I  am. 
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Q  Are  yon  engaged  in  any  specialty?  A  I  am  en¬ 
gaged  in  the  specialty  of  orthopedic  snrgery. 

Q  Speak  loudly  enough  for  these  two  gentlemen 

4  over  here  to  hear  you.  A  I  am  engaged  in  the 
specialty  of  orthopedic  surgery. 

Q  How  long  have  you  followed  this  specialty?  A 
Since  1929. 

Q  Orthopedic  surgery  has  to  do  with  what?  A  It 
deals  with  treatment  of  bones,  joints,  muscles,  ligaments, 
and  especially  the  moving  parts;  and  the  purpose  is  to 
keep  the  moving  parts  moving. 

Q  Doctor,  after  your  service  in  the  army,  when  did 
you  then  again  take  up  your  practice  of  orthopedic  sur¬ 
gery  in  the  District  of  Columbia?  A  In  March,  1946. 

Q  Would  you  please  tell  us,  Doctor,  whether  or  not 
there  came  a  time  when  Mr.  Furr  came  to  see  you?  A 
Yes,  sir. 

Q  Would  you  please  tell  us  on  what  date  that  was? 
A  Mr.  Furr  first  consulted  me  on  October  8,  1946. 

Q  Would  you  please  tell  us  whether  or  not  you  made 
an  examination  of  him  on  that  day?  A  Yes;  I  did. 

Q  Would  you  please  tell  these  ladies  and  gentlemen 
of  the  jury  what  your  examination  revealed?  A  It  re¬ 
vealed  that  the  patient  walked  with  a  marked  limp;  that 
he  was  wearing  his  shoe  built-up,  in  order  to  make 

5  up  a  deficiency  between  the  left  leg  and  the  right 
leg.  The  left  leg  was  withered;  the  knee  was  bent; 

he  was  unable  to  straighten  it  out  beyond  160  degrees. 

MB.  GALIHER:  Excuse  me,  Doctor.  Would  you 
please  explain  to  the  jury  what  you  mean  by  that,  “160 
degrees”? 

THE  WITNESS:  Well,  we  measure  joints  in  accord¬ 
ance  with  degrees.  An  elbow  in  this  position  (indicat¬ 
ing)  would  be  regarded  as  90  degrees;  this  would  be  45, 
180,  and  anything  less  than  180  would  be  anywhere  from 
90  to  180.  So  when  I  said  “160  degrees,”  I  meant  that  the 
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knee  could  not  raise  at  180,  or  straight-line  position,  which 
a  knee  normally  should. 

BY  MR.  BULMAN : 

Q  And  you  are  referring  now  to  the  left  knee!  A  I 
am  referring  to  the  left  knee. 

Q  Doctor,  did  Mr.  Furr  give  you  any  history  concern¬ 
ing  his  condition  with  respect  to  why  he  came  to  see  you? 
A  Yes;  he  did. 

Q  Would  you  please  tell  us  what  he  told  you  concern¬ 
ing  that?  A  His  chief  complaint  was  pain  in  the  right 
leg,  right  knee,  and  back;  but  he  gave  a  history  of  an  in¬ 
jury  to  his  left  leg,  which  had  occurred  when  he  was  a 
child;  and  that  following  the  accident  he  developed  an  in¬ 
fection  in  the  bone,  and  that  the  infection  had  also 
6  involved  the  knee  joint,  and  that  accounted  for  the 
stiff  and  bent  left  knee. 

Q  Doctor,  after  this  history  was  revealed  to  you  by 
Mr.  Furr,  you  then  examined  him,  yourself,  did  you  not, 
in  your  office?  A  Yes;  I  did. 

Q  Was  this  on  the  occasion  of  his  first  visit  to  you?  A 
I  did;  yes,  sir. 

Q  Would  you  please  tell  us  whether  or  not  you  made 
measurements  of  the  right  and  left  limbs?  A  I  did.  I 
measured  both  limbs  and  determined  that  the  right  limb 
was  21/o  inches  longer  than  the  left,  but  that  part  of  the 
shortening  of  the  left  was  due  to  the  angle  which  the  left 
knee  made — I  mentioned  that  it  wouldn’t  quite  straighten 
out — but  in  the  line  of  deformity  making  that,  in  consider¬ 
ation  of  the  fact  that  the  knee  on  the  left  side  would  not 
reach  the  180  mark,  or  the  straight-line,  there  was  a  dis¬ 
parity,  or  difference,  between  the  two  limbs. 

Q  Doctor,  did  Mr.  Furr  have  any  knowledge,  when 
he  came  to  see  you  about  shortening  of  the  leg,  that  the 
leg  could  be  shortened?  A  I  presume  he  did  not,  be¬ 
cause  he  was  rather  surprised  at  the  solution  which  I  of¬ 
fered  him. 
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Q  And  it  is  a  fact,  is  it  not.  Doctor,  that  it  was  yon 
who  made  the  suggestion  to  Mr.  Furr,  on  the  occa-. 

7  sion  of  his  first  visit,  that  you  could  shorten  the 
right  leg  so  that  it  could  be  even  with  the  left  leg? 

A  That  is  correct.  Mr.  Furr  called  my  attention  to  the 
fact  that  he  had  had  previous  treatment,  which  was  in¬ 
effectual,  and  that  the  pain  which  he  complained  of  was 
persistent  and  getting  worse;  and,  in  my  opinion,  I  felt 
that  no  amount  of  physiotherapy  could  remove  the  pain 
if  he  had  had  experience  prior. 

Q  You  told  us,  Doctor,  that  Mr.  Furr  was  surprised 
at  the  revelation  that  you  gave  him  to  the  effect  that  you 
could  shorten  the  limb.  Doctor,  did  you  tell  him  on  that 
occasion  that  it  was  a  simple  operation?  A  I  don’t 
think  I  used  the  word  4 ‘simple.”  I  told  him  that  it  was 
an  operation  that  I  had  carried  out  previously;  that  it 
was  comparable  to  an  osteotomy  for  the  condition,  of  any 
condition  relating  to  the  bone,  and  that  under  normal  con¬ 
ditions  it  should  heal  within  a  reasonable  period  of  time; 
and  that  in  time,  because  of  the  fact  that  the  two  limbs 
would  be  of  the  same  length,  he  would  be  able  to  walk 
properly. 

I  also  called  his  attention  to  the  fact  that  part  of  the 
pain  which  he  suffered  in  his  right  knee  was  due  not 
alone  to  the  fact  that  the  whole  leg  was  longer,  but  the 
two  knees  were  not  opposite  one  another — 

MR.  BTTLMAN :  Speak  louder,  Doctor. 

8  A  (Continuing)  I  pointed  out  that  the  two 
knees  were  not  opposite  one  another;  that  the  difference 
in  the  length  was  primarily  in  the  thigh-bone,  because  it 
was  the  left  thigh-bone  that  had  originally  been  injured; 
and  that  in  attempting  to  walk,  even  with  a  built-up  shoe, 
that  would  equalize  the  over-all  length,  he  still  didn’t  get 
the  benefit  of  a  natural  walk,  because  one  knee  was  at  a 
lower  level  than  the  other;  and,  irrespective  of  what  type 
of  appliance  he  might  use,  he  would  always  have  this 
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problem  to  overcome,  and  that,  therefore,  the  solution 
would  be  to  make  the  two  thigh-bones  the  same  length. 

And  we  even  discussed  the  fact  that  he  was  of  a  height 
which  would  not  render  him  too  short  if  he  lost  this  par¬ 
ticular  amount  of  bone;  and  I  felt  that  such  an  operation, 
which  had  been  successful  in  a  prior  case  I  had  right  here, 
and  in  many  cases  in  New  York;  that  it  would  be  just  the 
right  thing  for  him. 

Q  Now,  Doctor,  so  that  you  told  Mr.  Furr  that  if  he 
would  remove  a  certain  number  of  inches  from  the  thigh¬ 
bone,  that  then  the  two  knees  would  be  equal;  that  is,  the 
two  thigh-bones  being  equal,  the  two  knee-joints  would  be 
equal,  and  he  would  then  be  able  to  walk  with  a  normal 
gait?  A  That’s  what  I  felt;  yes. 

Q  And  you  told  him,  if  you  performed  this  operation, 
that  he  would  be  able  to  do  this,  didn’t  you?  A 
9  That’s  right. 

Q  Didn’t  you  also  tell  him,  Doctor,  that  he  would 
be  able  to  walk  up  and  down  steps  without  any  deformity, 
or  normally?  A  Well,  yes;  of  course. 

Q  Didn’t  you  also  discuss  with  him,  Doctor,  the  ques¬ 
tion  of  whether  or  not  he  would  be  able  to  flex  his  knees 
so  that  he  could  go  up  and  downstairs?  A  I  don’t  think, 
we  discussed  that  subject. 

Q  Doctor,  didn’t  you  also  tell  him  that  after  you  com¬ 
pleted  your  operation,  his  left  leg  and  his  right  leg  would 
be  of  equal  length?  A  Yes;  I  did. 

Q  Didn’t  Mr.  Furr  question  you  as  to  whether  or  not 
this  was  a  very  serious  operation,  and  whether  or  not  he 
should  undergo  it?  A  I  think  we  discussed  the  serious¬ 
ness  of  it;  and  I  regard  all  operations  as  serious. 

Q  And  did  he  further  tell  you,  Doctor,  that  he  could 
not  afford  a  sustained  stay  in  the  hospital  and  an  expen¬ 
sive  stay  in  the  hospital?  A  No.  I  think,  what  he  did 
discuss  with  me  was  the  problem  of  selling  the  store  which 
he  owned,  which  he  felt  would  aid  him  in  both  having 
sufficient  time  as  well  as  money. 
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10  Q  Didn’t  yon.  Doctor,  tell  him  that  he  shouldn’t 
sell  his  store;  that  this  operation  would  be  com¬ 
plete  after  eight  weeks?  A  I  did  not 

Q  You  deny  making  that  statement?  A  Absolutely. 

Q  Doctor,  did  you  show  Mr.  Furr,  on  the  occasion  of 
his  first  visit  to  you,  pictures  of  this  type  of  operation,  or 
similar  type  of  operation?  A  I  think  I  did;  yes,  sir. 

Q  And  didn’t  you  tell  him  it  was  a  relatively  simple 
operation?  A  I  never  used  the  term  “simple.”  I  told 
him  it  was  a  relatively  successful  operation,  and  satisfac¬ 
tory. 

Q  Doctor,  inviting  your  attention,  from  the  time  that 
you  first  entered  into  the  private  practice  of  orthopedic 
surgery  in  the  District  of  Columbia,  would  you  please  tell 
us  on  how  many  occasions  you  have  shortened  the  femur, 
other  than  the  one  you  shortened  the  month  before  Mr. 
Furr’s?  A  I  think  that  in  my  experience — 

Q  (Interposing)  I  am  talking  about  in  the  District 
of  Columbia.  A  Oh,  in  the  District  of  Columbia? 

Q  Yes.  A  The  one  that  I  did  just  prior  to  Mr. 

11  Furr  was  the  only  one  that  came  to  my  attention. 

Q  So  that  the  one  you  did  just  prior  to  Mr. 
Furr,  and  Mr.  Furr’s,  are  the  only  two  you  have  ever 
done  in  the  District  of  Columbia?  A  That  is  correct. 

Q  Doctor,  since  Mr.  Furr’s  operation  in  December, 
1946,  how  many  shortenings  of  the  femur  have  you  done 
in  the  District  of  Columbia?  A  I  haven’t  done  any.  I 
haven’t  had  patients  with  that  particular  disease. 

Q  Doctor,  do  you  know  of  your  own  knowledge  whether 
or  not  any  other  orthopedic  surgeon  in  the  District  of 
Columbia,  since  1946,  has  shortened  the  femur  ?- 

MB.  GALIHER:  I  object  to  that. 

THE  COUKT :  I  didn’t  get  the  question. 

MR.  BULMAN :  The  question  is,  does  he  know  whether 
any  other  orthopedic  surgeon  has  shortened  a  femur  in 
the  District  of  Columbia  since  1946. 

ME.  GALIHEB :  And  I  object. 
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MR.  BULMAN :  This  is  cross-examination. 

THE  COURT:  If  he  knows. 

MR.  BULMAN :  If  he  knows. 

THE  WITNESS:  No;  I  do  not. 

BY  MR.  BULMAN: 

Q  Doctor,  after  yon  had  this  original  conference  with 
Mr.  Fnrr,  did  there  come  a  time  when  he  told  yon 

12  he  would  like  to  have  yon  tell  his  wife  exactly  what 
yon  told  him  with  respect  to  the  type  of  operation, 

and  all  about  it?  A  He  did. 

•  •  •  • 

Q  Doctor,  inviting  your  attention  back  to  the 

13  original  conference,  didn’t  a  discussion  take  place 
between  yon  and  Mr.  Fnrr  with  respect  to  the 

financial  ability  to  continue  on  in  business,  or  whether  or 
not  he  should  sell  his  store  or  keep  his  store?  A  I 
don’t  recall  the  details  of  that  conversation,  but  I  do  re¬ 
member  he  told  me  he  had  a  grocery  store;  that  he  had  a 
partner,  and  that  he  had  intended  to  sell  the  store  in 
order  to  provide  himself  the  time  in  which  to  have  this 
procedure  done. 

Q  And  did  you  advise  him  against  selling,  or  did  you 
advise  him  not  to  sell?  Do  you  remember  what  your  views 
were  on  that?  A  I  really  don’t  remember.  I  am  not  a 
businessman,  but  I  told  him,  if  he  had  a  partner,  it  would 
seem  to  me  his  partner  could  carry  on  for  him  until  he  got 
back;  but  he  indicated  his  partner  wasn’t  as  competent  as 
him. 

Q  Do  you  remember  him  telling  you  that  his  partner 
had  just  come  out  of  the  service  and  wasn’t  familiar  with 
the  grocery  business?  A  These  minutia  have  escaped 
me. 

Q  Did  there  come  a  time  when  an  appointment  was 
made  between  you,  Mr.  Furr,  and  Mrs.  Furr?  A  I 
didn’t  get  the  question. 
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Q  Did  there  come  a  time  when  an  appointment  was 
arranged  between  yon,  Mr.  Furr,  and  Mrs.  Furr? 

14  A  Yes;  that’s  right. 

Q  And  did  the  conference  take  place  in  your 
office?  A  It  did. 

Q  Did  you  outline  to  Mrs.  Furr  what  type  of  opera¬ 
tion  you  were  going  to  perform  on  Mr.  Furr?  A  I  re¬ 
peated  pretty  much  what  I  told  Mr.  Furr,  at  that  time. 

Q  And  didn’t  you,  Doctor,  promise  Mrs.  Furr  and  Mr. 
Furr,  in  your  presence,  at  the  second  conference,  that  Mr. 
Furr,  after  the  operation,  would  be  able  to  have  normal 
gait?  A  I  called  attention  to  the  fact  that  the  shorten¬ 
ing  was  the  cause  of  his  limp,  and  that  if  the  two  legs 
were  made  equal,  he  would  walk  well. 

Q  He  would  walk  well?  A  Walk  well. 

Q  Did  they  also  discuss  with  you,  Doctor,  as  to  the 
time  element,  how  long  Mr.  Furr  would  have  to  remain  in 
the  hospital?  A  I  think  we  did  discuss  that ;  yes. 

Q  And  didn’t  you,  Doctor,  tell  Mrs.  Furr  and  Mr. 
Furr  that  at  the  end  of  eight  weeks  he  would  be  able  to 
resume  his  employment  or  go  back  to  the  business?  A 
No ;  I  never  said  that. 

Q  You  deny  ever  making  that  statement?  A  I 

15  deny  it 

Q  Did  you  tell  Mr.  and  Mrs.  Furr,  at  the  second 
conference,  that  this  was  a  simple  operation,  and  that, 
you  would  guarantee  the  results  of  it?  A  I  never  guar¬ 
anteed  the  results;  I  never  used  the  term,  not  in  thirty^ 
one  years  have  I  ever  used  the  word  “guarantee”  to  any 
patient.  No  doctor  does:  and  I  certainly  don’t 

Q  Doctor,  wasn’t  there  a  detailed  discussion  between 
you  and  the  Furrs  as  to  the  possible  outcome  of  the  oper¬ 
ation,  and  didn’t  you  reassure  them  that  there  wouldn’t 
be  any  complications,  and  that  it  was  a  relatively  simple 
operation?  A  I  didn’t  state  that  there  wouldn’t  be  any 
complications ;  that  is  prophesying  in  the  future.  I  didn’t 
know.  I  stated  that  the  experience  I  had  in  the  past  would 
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justify  me  in  performing  this  operation,  with  the  expec¬ 
tancy  of  a  favorable  ontcome.  I  guaranteed  nothing,  and 
I  made  no  estimate,  nor  tried  in  any  way  to  give  them 
the  impression  that  I  could  be  sure,  because,  certainly,  I 
can’t  be.  I  am  not  supernatural. 

Q  Didn’t  they  question  you  as  to  whether  or  not  this 
was  a  radical  operation,  and  that  they  should  seek  advice 
from  other  physicians  before  Mr.  Furr  submitted  himself 
to  the  operation?  A  I  think  some  discussion  along 

16  that  line  arose,  and  I  pointed  out  that  in  view  of 
the  fact  that  I  was  thoroughly  familiar  with  the 

nature  of  the  operation,  had  performed  it  before,  was 
satisfied  that  he  would  have  as  favorable  an  outcome  as 
anyone  else,  I  felt  that  another  opinion  or  another  appoint¬ 
ment  with  another  doctor  would  be  just  an  added  expense; 
and  I  suggested  that  it  wouldn’t  be  necessary. 

Q  So,  Doctor,  as  a  result  of  his  asking  you  for  advice 
as  to  whether  or  not  they  should  seek  the  opinion  of  some 
other  orthopedic  man,  and  you  advised  them  that  because 
of  your  experience  and  because  of  the  number  of  times 
you  had  performed  this  operation,  such  consultation  was 
not  necessary?  A  That  is  right 

Q  Is  that  correct?  And,  as  a  matter  of  fact,  they 
sought  no  one  else’s  advice  before  Mr.  Furr  submitted 
himself  to  the  operation?  A  So  far  as  I  know.  I  wasn’t 
advised. 

Q  Doctor,  when  Mrs.  Furr  and  Mr.  Furr  were  there 
at  this  conference,  did  you  not  tell  Mrs.  Furr  that  you 
had  performed  thousands  of  these  operations?  A  I  told 
Mr.  and  Mrs.  Furr,  both,  that  in  the  course  of  the  thirty- 
one  years  of  experience,  I  had  occasion  to  operate  and 
assist  at  operations  which  probably  ran  into  a  thousand 
osteotomies  of  the  femur. 

17  Q  What  is  osteotomy  of  the  femur?  A  It  is  an 
operation  in  which  the  bone  is  cut  and  put  together 


again. 
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I  did  not  say  that  each  and  every  one  of  these  opera¬ 
tions  for  osteotomy  was  for  a  shortening  or  for  lengthen-! 
ing,  or  for  any  reason.  I  merely  indicated  that  I  have 
done,  personally,  or  assisted  at  least  a  thousand  opera¬ 
tions  in  the  course  of  thirty-one  years,  on  the  femur,  in 
which  the  femur  was  cut,  and  so  forth,  but  that  not  in 
every  case  was  it  for  the  purpose  of  a  shortening;  that 
'  those  cases  numbered  probably  ten  to  twenty. 

Q  Do  you  remember  definitely  telling  them  that  the 
number  of  times  that  you  operated  on  the  femur,  involv¬ 
ing  the  shortening  of  the  femur,  which  means  the  thigh¬ 
bone,  was  only  ten  or  twelve?  A  I  think  I  did  mention 
that;  yes. 

Q  And  you  are  sure  that  you  didn’t  tell  them  that  you 
had  done  thousands  of  those  shortening  operations?  A 
Of  course  not,  because  it  wouldn’t  be  true. 

Q  Now,  Doctor,  did  you  tell  them,  during  the  second 
conference,  that  while  you  were  in  the  army  you  had  per¬ 
formed  a  great  number,  in  the  hundreds,  of  shortenings 
of  the  femur,  while  in  the  army  service  as  an  orthopedic 
surgeon?  A  Certainly  not  I  told  them  that  dur- 
18  ing  the  course  of  the  four  years  I  was  in  service, 
I  had  occasion  to  do  a  great  many  operations  on 
bone,  of  all  kinds,  in  different  parts  of  the  body;  and  I 
showed  them  some  pictures  of  these  cases;  many  of  them 
did  not  involve  the  femur  at  all,  but  the  humerus,  or  the 
ulna,  or  other  parts  of  the  body;  but  I  indicated  that  the 
procedure  was  the  same;  that  the  bone  is  cut  and  plates 
are  put  in  to  hold  the  fracture  together  until  it  healed, 
and  that  this  involved  exactly  the  same  type  of  opera¬ 
tion. 

Q  Is  it  customary,  in  each  operation  involving  the 
femur,  that  you  tell  the  client  and  show  the  client  pic¬ 
tures  of  former  operations  involving  the  femur,  or  other 
portions  of  the  bone  structure  of  the  body,  before  you! 
operate  on  a  patient?  A  What  was  the  question? 
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Q  Is  it  your  custom,  when  a  patient  comes  to  yon 
for  an  operation  involving  a  bone,  such  as  the  femur,  or 
the  humerus,  or  the  ulna,  that  before  the  patient  submits 
himself  to  an  operation,  that  you  show  him  past  opera¬ 
tions  involving  similar  bones,  or  other  bones?  A  No. 
As  a  matter  of  fact,  it  is  seldom  necessary.  Most  patients 
do  not  inquire  and  do  not  want  to  know  anything  about 
it;  and  it  is  rare  that  the  occasion  arises  for  discussion 
of  the  procedure. 

In  this  case,  however,  both  Mr.  and  Mrs.  Furr 

19  seemed  to  be  very  much  interested  in  the  procedure, 
for  the  reason  that  they  felt  that,  having  not  been 

familiar  with  it,  and  since  they  are  people  who  like  to 
know  everything,  and  they  inquired  about  it,  and  I  thought, 
that  it  would  assure  them  some,  if  they  saw  what  I  had 
in  mind;  and  so  I  showed  them  to  them. 

Q  Doctor,  isn’t  it  a  fact,  also,  that  while  they 
were  there,  you  actually  took  and  drew  for  them  the  ex¬ 
act  type  of  operation  you  were  going  to  perform,  namely, 
how  you  were  going  to  cut  the  bone  and  how  the  two 
bones  were  going  to  fit  together?  A  I  think  I  did. 

Q  And  they  then  left  your  office,  after  making  an  ap¬ 
pointment  for  the  operation;  isn’t  that  true?  A  I  think 
that  they  left  with  the  idea  of  letting  me  know  just  ex¬ 
actly  when  he  would  be  prepared. 

Q  Now,  Doctor,  did  there  come  a  time  when  an  ap¬ 
pointment  was  made  for  the  operation?  A  There  came 
a  time  when  either  Mr.  or  Mrs.  Furr  phoned  and  said  to 
make  arrangements  with  the  hospital  for  his  admission 
and  operation.  I  don’t  know  when  that  was,  but  shortly 
before  he  was  admitted. 

Q  Before  you  asked  Mr.  Furr  to  come  to  the  hospital, 
Doctor,  did  you  take  an  X-ray  of  both  of  his  limbs,  show¬ 
ing  the  knees  as  well  as  the  limbs?  A  I  did. 

20  Q  Would  you  please  tell  these  ladies  and  gentle¬ 
men  of  the  jury  when  it  was  you  made  this  exami¬ 
nation?  A  The  x-ray  was  made  on  October  8,  1946. 
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Q  And  was  that  the  first  visit  that  Mr.  Furr  made  to 
your  office?  A  Yes. 

Q  Doctor,  will  you  please  tell  us  what  x-rays  you  took, 
and  the  views  of  the  x-rays  that  you  took ;  in  other  words, 
whether  it  was  an  A.P.,  which  is  an  anterior-posterior,  or 
lateral;  tell  us  what  kind  of  x-ray  you  took,  and  of  what 
extremities?  A  I  took  an  x-ray  of  the  left  knee,  because 
of  the  disease  which  was  in  it,  a  lateral  view;  and  I  took 
an  x-ray  of  the  right  knee  and  the  right  leg — right  hip, 
rather. 

Q  What  type  of  x-ray  did  you  take  of  the  right  leg; 
A.P.  or  lateral?  A  It  was  an  A.P.  view,  and  a  lateral, 
both. 

Q  Will  you  explain  for  the  jury  what  you  mean  by 
“A.P.”  and  “lateral” — what  is  an  A.P.-view  x-ray,  Doctor? 
A  The  word  “A.P.”  is  merely  the  abbreviation  for  an¬ 
terior-posterior,  meaning  from  front  to  back,  facing  the 
individual. 

Q  In  other  words,  if  you  were  going  to  take  an  A.P. 
view  of  my  leg,  the  camera  would  be  facing  here 
21  (indicating)?  A  That  is  correct  We  call  it  a 
front  view. 

Q  And  “ lateral’ *  means  that  it  is  to  the  side,  a  side 
view?  A  That  is  right. 

Q  When  you  took  this,  back  on  October  8,  1946,  will 
you  please  tell  us  what  those  two  x-rays  revealed?  A 
Would  you  like  to  see  them? 

Q  If  you  will,  Doctor.  A  (Witness  places  an  x-ray 
picture  in  the  shadow-box.)  I  invited  vour  attention  to  the 
right-hand  corner,  which  shows  a  lateral  view  of  the  left 
knee,  and  in  it  one  can  see  the  disease  which  had  caused 
the  knee  to  become  stiff  and  bent.  The  kneecap  in  that 
instance  is  irregular  and  appears  to  be  attached  to  the 
front  of  the  bone. 

The  space  between  the  upper  bone  and  the  lower,  which 
we  call  the  tibia — the  upper  bone  being  the  femur — is 
very  much  narrowed,  and  indicates  that  there  has  been  at 
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one  time  a  marked  destruction  of  the  cartilage,  so  that  this 
knee  was  the  one  that  I  recognized  as  having  suffered  the 
infection,  which  Mr.  Furr  indicated  occurred  to  him  when 
he  was  a  child. 

I  was  naturally  interested  to  know  what  the  effect  was, 
because  I  had  in  mind,  if  possible,  to  straighten  that  knee 
out. 

Now,  there  is  a  view  of  that  knee  taken — 

22  Q  (Interposing)  Let’s  get  the  other  view,  of  the 
other  picture,  Doctor. 

I  invite  your  attention  to  the  left  side  of  that  x-ray 
picture,  and  ask  you  what  that  is  a  picture  off  A  The 
left-hand  side  is  the  right  knee,  and  was  taken  particu¬ 
larly  with  a  view  to  determining  the  contrast  between  the 
bad  knee  and  the  good  knee;  and  I  was  concerned  pri¬ 
marily  with  the  joint,  itself ;  but  there  is  noted  here  a  part 
of  the  kneecap,  but  not  all  of  it.  The  masking  material 
had  cut  it  all  off,  so  that  the  entire  kneecap  is  not  shown 
in  that  picture,  but  the  spaces  between  the  tibia  and  the 
femur  are  normal. 

Q  Let  me  ask  you  this:  This  left-hand  picture  is  an 
x-ray  picture  of  the  right  knee,  the  knee  which  was  not  in¬ 
jured  when  Mr.  Furr  was  a  child;  that  is  correct,  isn’t  itf 
A  That  is  correct. 

Q  And  does  there  show  any  fracture  of  the  patella  in 
that  picture f  A  In  the  picture,  no;  but  the  entire  knee¬ 
cap  isn’t  shown. 

Q  As  far  as  you  can  see  from  that  picture,  is  there 
any  fracture  which  you  can  see  from  the  picture  f  A 
The  lower  portion  of  it  looks  a  little  bit  irregular,  but  I 
don’t  believe  it  is  a  fracture. 

23  Q  So  that,  as  of  October  8,  1946,  as  far  as  you 
•  were  able  to  see  from  the  x-rays  which  you,  your¬ 
self,  took,  there  was  no  fracture  of  the  patella — the  pat¬ 
ella  meaning  the  kneecap — in  the  right  knee  of  Mr.  Furr, 
that  is  correct,  isn’t  it?  A  Not  quite — as  far  as  the  pic¬ 
ture  reveals,  would  be  the  proper  way  to  put  it. 


22  A 


Q  All  right.  Doctor,  will  yon  please  show  ns  the 
other  views  yon  have  there ;  would  yon  please  tell  ns  what 
those  views  show?  A  These  show  the  knees  side-by-side. 
They  were  taken  in  snch  a  way  as  to  show  the  relationship 
in  point  of  space  between  the  right  knee  and  the  left  knee ; 
and  if  one  were  to  draw  a  line  across,  a  horizontal  line 
across  the  knee-joint  on  the  right  side,  snch  as  this  (in¬ 
dicating),  one  conld  then  see  that  the  left  limb  is  abont 
2 y2  inches  shorter  than  the  right 

Q  Now,  Doctor,  that  x-ray  to  which  yon  have  jnst  al- 
Inded,  being  a  pictnre  of  both  knees,  was  that  an  AP. 
view;  in  other  words,  was  the  x-ray  taken  this  way  (in¬ 
dicating)  ?  A  This  is  a  frontward  view,  or  an  A.P. 

THE  COURT:  Is  the  kneecap  shown? 

THE  WITNESS :  Not  very  well. 

MR.  BULMAN:  His  Honor,  as  nsnal,  is  ahead 
24  of  me. 

BY  MR.  BULMAN: 

Q  Doctor,  inviting  yonr  attention  to  the  x-rays,  would 
yon  please  tell  ns,  the  x-ray  which  is  located  on  the  left- 
hand  side,  and  which  x-ray  yon  have  jnst  described,  shows 
a  front  x-ray  of  the  left  knee  and  the  right  knee,  would 
yon  please  tell  ns  whether  or  not,  in  taking  that  pictnre, 
the  kneecap  is  shown?  A  The  kneecap  is  shown,  but 
superimposed  over  so  much  bone  that  its  outline  is  not 
too  clear. 

Q  From  the  view  which  yon  have  in  front  of  yon, 
looking  at  that  x-ray,  would  yon  please  tell  ns,  with  re¬ 
spect  to  the  right  knee,  whether  or  not  there  is  any  frac¬ 
ture  of  the  right  kneecap,  or  patella?  A  I  couldn’t  be 
sure,  because  the  outline  is  so  irregular  that  I  can’t  point 
with  any  degree  of  security  as  to  where  it  begins  and 
where  it  ends,  because,  taking  the  pictnre  straight  through 
a  rather  thick  bone,  and  the  kneecap  lies  in  front  of  it 
and  superimposed  over  it,  not  the  entire  kneecap  is  shown, 
not  the  entire  femur  is  shown. 
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Q  Doctor,  will  you  please  tell  us  what  you  mean  by 
the  irregularity  shown?  A  The  outline  is  fuzzy  all 
around  here  (indicating). 

THE  COURT:  Is  this  (indicating)  the  kneecap  here, 
this  shadow  here? 

THE  WITNESS:  Probably  is. 

25  THE  COURT:  Is  there  anything  to  indicate  a 
fracture,  from  that? 

THE  WITNESS:  I  couldn’t  make  a  diagnosis  from 
this  picture  with  any  degree  of  accuracy.  There  is  some 
degree  of  irregularity,  but  since  it  is  superimposed  over 
the  other,  we  don’t  know  what  part  is  condyle  and  what 
part  is  patella. 

BY  MR.  BULMAN: 

Q  Doctor,  before  you  operated  on  Mr.  Furr,  having 
that  picture  in  front  of  you,  and  telling  us  now  there  is 
an  irregularity  there,  or  seems  to  be  an  irregularity, 
didn’t  you  think  it  would  be  necessary  that  you  take  a 
lateral  view  of  the  kneecap,  the  right  kneecap?  A  Well, 
it  was  taken.  I  was  not  concerned  with  the  kneecap;  I 
was  concerned  with  the  knee. 

Q  Weren’t  you  concerned  as  to  whether  or  not  there 
may  have  been  a  fracture  in  the  right  knee,  before  you 
operated?  A  No. 

Q  You  weren’t  concerned  with  that?  A  This  is  what 
I  was  concerned  with  (indicating). 

Q  Furr  never  complained  of  that?  Did  you  ever  take 
a  lateral  view  of  the  kneecap?  A  Subsequent? 

Q  Yes.  A  I  don’t  know,  but  I  will  look. 

26  (The  witness  places  x-ray  pictures  up  to  the 
light  in  the  shadow-box,  and  examines  them.) 

A  (Continuing)  There  is  a  lateral  view  that  was 
taken  September,  1947,  but  it  was  taken  primarily  to  show 
the  femur,  and  not  the  kneecap;  and  it  isn’t  very  clear. 
So  that,  to  all  intents  and  purposes,  I  have  no  x-ray  of 
the  right  kneecap  in  its  entirety  on  the  lateral  view. 
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Q  Your  answer,  then,  Doctor,  is  that  yon,  yonrself,  did 
not  take  a  lateral  x-ray  picture  of  the  right  knee,  as  far 
as  you  can  determine  from  your  examination  of  the 
x-rays?  A  I  did  not  take  the  lateral  picture  of  the  right 
kneecap  complete,  that  would  show  all  parts. 

Q  Doctor,  when  Mr.  Furr  came  to  you  on  this  day, 
October  8,  1946,  he  told  you  he  was  having  trouble  with 
his  right  leg  and  his  bade;  isn’t  that  true?  A  That  is 
correct. 

Q  You  then,  in  addition  to  this  examination  made  by 
the  x-rays,  did  you  make — did  you  palpate  both  knees?  A 
I  did. 

Q  And,  for  the  edification  of  the  jury,  would  you  please 
tell  them  what  you  mean  by  “palpate”?  A  “Feel,”  is 
the  word. 

Q  It  sounds  very  ominous,  I  know. 

Now,  Doctor,  in  feeling  the  right  knee  of  Mr.  Furr 
27  with  your  fingers,  did  it  feel  normal?  A  As  far 
as  I  can  recall,  I  guess  it  did. 

Q  And  did  it  flex  normally?  A  Yes,  sir. 

Q  Did  you  notice  any  functional  disability  of  the  right 
leg  at  all,  at  that  time?  A  No. 

Q  Would  you  say,  Doctor,  that  on  October  8,  1946, 
at  the  time  that  you  examined  the  right  leg  of  Mr.  Furr, 
it  was  a  perfectly  normal  leg,  and  knee,  as  far  as  you' 
could  see  from  both  your  x-ray  examination  and  your  digi¬ 
tal,  or  finger,  examination;  isn’t  that  true?  A  I  think, 
so  far  as  I  was  concerned,  I  regarded  it  as  a  normal 
knee. 

Q  So  that  it  was  your  intention  by  this  operation,  Doc¬ 
tor,  to  take  out  a  certain  portion  of  the  bone  from  the 
femur;  is  that  correct?  A  That  is  correct. 

Q  And  thereby  to  reduce  the  length  of  the  thigh-bone? 
A  That  is  correct. 

Q  Doctor,  when  Mr.  Furr  submitted  himself  for  the 
operation,  you,  I  take  it,  did  perform  the  operation,  your¬ 
self?  A  I  did. 
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Q  And,  in  performing  the  operation,  would  you 

28  please  tell  the  ladies  and  gentlemen  of  the  jury 
what  you  did,  the  operative  procedure  that  you  used 

to  take  out  a  segment  of  the  thigh-bone  of  the  right,  or 
good  leg?  Tell  them  exactly  what  you  did.  A  Well,  an 
incision  was  made  on  the  bone  in  such  a  way  as  would  be 
Z-shaped.  By  that,  I  meant  that  the  incision  was  horizon¬ 
tal,  or  in  line  with  the  long  axis  of  the  bone,  and  the  right- 
angle  to  one  portion  of  this  was  made  at  the  upper  part, 
and  the  right-angle  segment  of  the  other  portion  was  at 
the  lower  part. 

ME.  GALIHER:  Excuse  me;  let’s  use  the  blackboard. 

(The  witness  goes  to  the  blackboard.) 

A  (Continuing)  We  will  let  this  represent  the  entire 
leg,  looking  at  it  sidewise.  The  femur  comes  down  like 
this  (indicating).  An  incision  was  made  lengthwise,  like 
that  (indicating),  depending  upon  the  amount  of  shorten¬ 
ing  that  you  have  planned.  In  this  instance,  I  had  planned 
to  shorten  the  leg  two  inches,  so  this  incision  was  four 
inches. 

The  incision  was  then  made  at  this  point  (indicating), 
and  then  at  that  point  (indicating). 

That  now  leaves  two  pieces  of  bone  to  contact  with  each 
other,  however,  at  all  points,  in  contradistinction  to  those 
where  the  contact  would  be  limited  to  only  the  circum¬ 
ference  of  the  bone. 

29  Then,  one  inch  was  cut  off  of  this  fragment  (in¬ 
dicating)  ;  one  inch  was  cut  off  of  the  lower  frag¬ 
ment.  These  two  sections  of  bone  were  now  removed. 

You  can  now  see  that  by  removing  an  inch  from  the 
lower  fragment,  from  the  upper  fragment  two  inches  of 
bone  would  be  removed.  These  two  fragments  were  now* 
moved  in,  this  to  this,  and  that  to  that  (indicating);  the 
bone  would  now  be  shortened  by  an  amount— we  will  move 
that  in  this  way  (indicating).  You  can  now  see  that  by 
cutting  it  in  this  manner,  it  is  possible  to  move  the  two 
fragments  together  in  such  a  way  that  they  are  con- 
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stantly  supported  with  the  greatest  amount  of  contact 
between  the  two  fragments  that  have  been  separated. 

Then,  in  order  to  make  sure  that  they  stay  put  as  much 
as  possible,  a  plate  was  inserted,  a  metal  plate,  with  holes 
in  it,  and  screws  put  across  like  this  (indicating). 

Q  Doctor,  when  you  made  your  incision  and  removed 
one  inch  of  the  bone  from  the  upper  portion  of  the  femur, 
as  you  have  just  indicated  here,  and  an  inch  from  the 
lower  portion  of  the  femur,  as  you  have  indicated  here, 
then  you  have  to  push  the  two  segments  together;  isn’t 
that  correct? 

Doctor,  what  happened  to  the  two  inches  of  flesh  that 
was  displaced  by  the  bones  and  the  muscles  and  tendons 
that  were  around  this  particular  femur,  at  the  time 
30  you  made  vour  holes?  A  Muscles  are  elastic,  as 
you  know,  and  constantly  stretch  like  rubber  bands.  So, 
when  you  let  up  the  slack,  they  will  take  it  up,  and  the  leg 
becomes  a  little  stouter  through  the  area,  but  nothing' 
goes  wrong. 

The  same  applies  to  the  blood  vessels  and  nerves,  and 
other  tissue,  that  are  always  under  a  certain  amount  of 
tension;  so  we  never  have  to  worry  too  much  about  those 
tissue. 

MB.  BULMAN :  Doctor,  if  you  will  resume  your  seat, 
please. 

(The  witness  resumed  the  witness-stand.) 

BY  MB.  BULMAN: 

Q  Doctor,  after  you  pushed  these  two  segments  of 
bone  together,  that  you  have  just  indicated  to  us,  you 
then  tell  us  that  in  order  to  strengthen  the  union,  and  to 
facilitate  union  between  the  two  extremities,  you  then 
superimposed  a  metal  plate  on  top  of  the  femur;  is  that 
correct?  A  That  is  correct. 

Q  And  I  imagine  it  was  equi-distant  between  the  cuts? 
A  Correct. 

Q  And,  Doctor,  before  you  insert  the  screws  into  the 
bone,  itself,  do  you  use  a  bit  to  make  a  hole  in  the  bone 
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so  that  the  screws  can  be  inserted  into  the  bone? 

31  A  Yes.  Each  screw  has  to  have  a  hole  made  into 
the  bone,  first,  which  is  one-sixteenth-inch  smaller 

than  the  screw. 

Q  And  did  yon  nse  snch  a  bit  on  this  particular  occa¬ 
sion?  A  I  did. 

Q  And,  Doctor,  wonld  yon  please  tell  ns  whether  or 
not  yonr  bit  broke  while  making  a  hole  for  a  screw?  A 
One  of  the  bits  broke  off  while  I  was  turning  the  bit  in 
the  bone. 

Q  Doctor,  do  yon  nse  more  than  one  bit,  or  do  yon  nse 
one  bit  to  make  all  four  holes?  A  As  a  rule,  one  bit 
wonld  be  sufficient,  unless  it  gets  so  dull  it  doesn’t  cut 
very  well;  and  then  yon  change  bits. 

Q  Will  yon  please  tell  the  ladies  and  gentlemen  of 
the  jury,  when  was  it  that  the  bit  broke;  was  it  for  the 
first  hole,  or  subsequent  to  yonr  boring  the  first  hole?  A 
I  really  don’t  remember.  I  pondered  about  that,  but  I 
don’t  remember  which  one  it  was. 

Q  Wonld  this  refresh  yonr  recollection,  Doctor:  If 
yon  had  bored  other  holes  before  the  bit  broke,  wouldn’t 
it  have  necessitated  your  moving  the  entire  plate,  because 
having  bored  a  hole  with  a  bit  in  it,  you  couldn’t  get  the 
screw  down  where  the  metal  was;  isn’t  that  true? 

32  Do  yon  understand  my  question?  A  Yes;  but  I 
wonld  like  to  call  yonr  attention  to  the  fact  that  in 

making  the  cut  it  is  necessary  to  drill  holes,  too,  so  that 
in  drilling  the  holes,  a  number  of  holes  are  drilled  one 
after  another,  so  that  yon  can  cut  through  the  points 
where  the  holes  have  been  made;  and  since  a  good  many 
holes  had  to  be  drilled,  I  am  not  quite  sure  in  my  own 
mind  which  one  of  these  holes  was  the  one  that  contained 
the  bit;  and  I  am  not  sure  now — I  can’t  remember  very 
well  whether  the  plate,  whether  the  drilling  of  the  plate, 
was  the  one  that  contained  the  bit 
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Q  Doctor,  is  it  yonr  testimony  that  yon  drilled  holes 
along  the  line  that  yon  are  going  to  cnt  the  bone,  before 
yon  actnally  cnt  the  bone?  A  That  is  right 

Q  And  how  do  yon  cnt  the  bone — with  a  saw  or  a 
knife?  A  With  a  chisel. 

Q  And  yon  have  to  have  a  bit  to  make  holes,  before 
yon  chisel  the  bone?  A  Yes.  Yon  drill  holes — carpen¬ 
ters  do  it  the  same  way — and  then  connect-np  the  holes 
with  the  chisel. 

Q  Yon  don’t  remember  whether  or  not  it  was  the  first 
hole  that  was  done  when  the  bit  broke,  or  it  was  done 
while  yon  were  making  the  holes  for  the  pnrpose  of 

33  drilling  the  bone?  A  No ;  I  don’t,  becanse  I  didn’t 
think,  at  the  time,  it  wonld  create  any  nntoward 

effect  by  leaving  that  piece  of  bit  in. 

Q  Doctor,  after  yon  accomplished  this  operation,  and 
put  yonr  plate  on,  yon  then  inserted  four  screws;  is  that 
correct?  A  That  is  correct. 

Q  And  then  yon  closed  the  incision?  A  Yes,  sir. 

Q  And  then  applied  a  cast?  A  A  plaster-of-paris 
cast. 

Q  Wonld  yon  please  describe  to  the  ladies  and  gentle¬ 
men  of  the  jury  where  the  cast  started,  what  the  cast 
was,  and  to  what  extent  yon  utilized  the  cast? 

THE  COURT:  Just  a  minute.  Yon  say  there  were 
four  holes  in  the  bone  for  the  corresponding  four  holes  in 
the  plate? 

THE  WITNESS:  Yes,  sir. 

THE  COURT :  Then,  when  yon  bored  one  of  the  holes, 
the  bit  broke? 

THE  WITNESS :  Yes,  sir. 

THE  COURT:  What  happened  to  the  broken  part? 

THE  WITNESS :  It  is  still  in  the  patient 

THE  COURT:  Still  in  the  patient?  Now,  where 

34  did  yon  bore  the  hole  to  put  the  screw  through,  that 
was  to  correspond  with  that  one  in  the  plate? 
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THE  WITNESS:  I  think  I  jnst  stated  that  I  am  not 
sure  that  the  bit  broke  off  in  the  hole  that  was  destined 
for  the  plate;  that  in  order  to  cut  the  bone,  I  had  to 
drill  a  good  many  holes. 

THE  COURT:  AH  right. 

BY  MR.  BULMAN: 

Q  Doctor,  if  you  drilled  the — and  I  am  not  a  surgeon; 
I  have  a  hard  enough  time  being  a  lawyer — if  you  say. 
Doctor,  that  in  order  to  chisel  this  bone,  you  have  to  bore 
holes  along  the  path  of  the  chisel,  and  that  the  bit  broke 
while  doing  that,  wouldn’t  the  bit  have  been  exposed,  be¬ 
cause  it  was  along  the  line  of  the  chisel;  and  when  you 
inserted  the  chisel,  the  broken  bit  would  have  fallen  out, 
and  you  could  have  picked  it  out  with  an  instrument?  A 
It  might  be,  but  not  necessarily. 

Q  Doctor,  if  you  did  it  for  the  purpose  of  making  a 
path  for  the  chisel,  and  then  you  insert  a  chisel  along  the 
holes  that  were  bored,  then  the  segment  of  the  bit  would 
have  been  revealed  at  the  time?  A  Very  likely. 

Q  So  that,  if  that  had  been  the  case,  it  would  be  a  very 
easy  matter  for  you  to  go  in  there  and  just  pick  off  this 
bit  that  remained  in  the  bone;  isn’t  that  true?  A 
35  If  it  were  in  line ;  yes. 

TH  COURT:  Was  it  in  line?  I  am  asking,  was 
it  in  line  in  this  case? 

THE  WITNESS:  I  don’t  know. 

THE  COURT:  You  don’t  know? 

THE  WITNESS:  I  don’t  remember. 

BY  MR.  BULMAN: 

Q  Let  me  ask  you  this,  Doctor:  You  wouldn’t  be  bor¬ 
ing  these  holes  out-of-line,  would  you?  You  would  be 
boring  them  in  a  straight  line?  A  In  a  straight  line; 
yes,  sir. 

Q  Does  it  now  refresh  your  recollection  that  this  bit 
broke,  not  when  you  were  boring  the  holes  for  the  pur¬ 
pose  of  chiseling,  but,  rather,  when  it  came  time  to  apply 
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the  plate?  A  I  suppose  it  would  have  been  at  the  time 
of  the  plate. 

Q  And,  Doctor,  if  it  was  at  the  time  the  plate  was 
applied,  then,  Doctor,  if  it  wasn’t  the  first  hole,  then  you 
would  have  had  to  move  the  plate,  if  it  happened  to  be 
the  second  or  third  hole,  because  you  couldn’t  insert  a 
screw  over  the  hole  where  there  was  a  bit;  isn’t  that  true? 
A  Yes. 

Q  And,  as  a  matter  of  fact,  you  did  not  put  the  screw 
over  the  portion  of  the  hole  where  the  bit  was  imbedded 
in  the  bone,  did  you ?  A  No;  I  did  not. 

36  Q  So,  Doctor,  does  that  refresh  your  recollec¬ 
tion  as  to  whether  or  not  the  bit  broke  while  you 

were  preparing  the  bone  for  the  purpose  of  inserting  the 
plate?  A  Very  likely. 

Q  Doctor,  how  about  a  hole, — did  you  bore  into  the 
bone  before  you  stopped  and  withdrew  the  bit?  A  How 
far  did  the  bit  go  before  it  broke? 

Q  How  far  do  you  allow  the  bit  to  go  into  the  bone  to 
give  you  a  starting  place  to  insert  the  screw? 

THE  COURT:  You  bore  all  the  way  through,  don’t 
you? 

THE  "WITNESS:  You  bore  all  the  way  through;  yes, 
sir ;  you  go  right  through  the  bone. 

BY  MR.  BULMAN: 

Q  Does  it  go  from  one  extremity  to  the  other?  A 
Yes,  sir. 

Q  And  does  the  screw  go  from  one  portion  of  the  bone 
right  on  through  to  the  other  portion  of  the  bone?  A  It 
does. 

Q  And  does  the  screw  come  out  on  the  other  side  of 
the  bone?  A  Sometimes. 

Q  Or  does  it  remain  imbedded  in  a  portion  of  the 
bone?  A  It  can  come  out,  or  remain  in  the  cortex. 

37  THE  COURT:  How  big  is  the  screw? 

MR.  BULMAN :  You  mean,  how  long? 

THE  COURT:  No.  The  hole  is  one-sixteenth-inch. 
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THE  WITNESS:  That  is  not  true,  sir.  The  differ¬ 
ence  between  the  bit  hole  and  the  screw  is  one-sixteenth; 
the  threads  are  one-sixteenth. 

THE  COURT:  The  difference  between  the  hole  and 
the  screw  that  you  insert  is  one-sixteenth-inch? 

THE  WITNESS:  That  is  correct. 

BY  MR.  BULMAN:  j 

Q  And  do  you  run  your  bit  all  the  way  through?  A 
Yes,  sir. 

Q  How  wide  is  a  femur  bone,  or  how  wide  was  Mr. 
Furr’s  femur  bone?  A  About  one-and-one-quarter-inch. 

Q  And  will  you  please  tell  us  how  far  into  the  bone 
was  the  portion  of  the  bit  that  was  broken  off;  how  far 
was  it  in  the  bone?  A  About  half-way. 

Q  Half-way  in  the  bone?  A  Yes,  sir. 

Q  In  other  words,  was  it  between  the  place  where  it 
was  chiseled  on  the  chisel  line?  A  I  don’t  know. 

Q  Doctor,  when  the  bit  broke,  you  were  aware 
38  of  it,  weren’t  you?  A  Well,  I  was  drilling  and 
meeting  with  resistance,  and  then  suddenly  the  drill 
started  to  move  away,  so  I  felt  that  either  I  was  through 
the  bone,  or  else  the  bit  was  broken;  so  I  withdrew  the 
bit  and  found  a  quarter-inch  or  so  of  it  had  broken  off. 

Q  Doctor,  had  you  been  using  this  very  same  bit  to 
make  the  other  holes,  the  guide-holes  for  the  chiseling? 

A  That,  I  don’t  remmeber. 

Q  Do  you  remember  whether  or  not  you  examined 
this  particular  bit  before  you  used  it?  A  I  examined 
the  bit,  looked  at  it,  and  started  using  it  to  see  if  it  was 
sharp. 

Q  And,  after  you  saw  that  the  bit  had  broken  off, 
Doctor,  did  you  make  any  attempt  to  remove  that  metal 
object?  A  Yes;  I  did. 

Q  And  were  you  able  to  move  it?  A  I  couldn’t  budge 
it 

Q  At  that  time,  you  had  put  no  other  screws  in?  A 
There  were  no  screws  in  at  the  time. 
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Q  Could  you  then  separate  the  bone,  if  you  so  chose; 
there  was  nothing  yet  to  hold  them  together;  they  were 
just  lying  in  here  (indicating) ;  isn’t  that  true?  A  Yes. 
But  I  placed  them  in  such  a  way  that  I  wanted  them 
drilled  that  way. 

Q  And  you  didn’t  think  it  was  necessary  to  move 

39  the  bone? 

ME.  GALIHER:  Remove  the  bone? 

MR.  BULMAN :  Move  the  bone  and  take  out  the  screw. 
THE  WITNESS:  Oh,  no;  I  didn’t  want  to  move  the 
bone.  I  had  it  just  the  way  I  wanted. 

BY  MR.  BULMAN: 

Q  What  type  metal  are  these  drills  made  of?  A 
Steel. 

Q  Did  you  know  whether  or  not  at  that  time  Mr.  Purr 
was  allergic  to  steel?  A  Of  course,  I  didn’t  know  it 
Q  Did  you  think  it  would  be  necessary,  before  you 
determined  to  leave  this  bit  in  the  bone,  to  find  out 
whether  or  not  he  might  be  a  person  who  might  be  aller¬ 
gic  to  steel?  A  I  never  heard  of  any  procedure  by 
which  that  could  be  determined. 

Q  Do  you,  of  your  own  knowledge,  as  an  orthopedist, 
know  that  certain  people  are  allergic  to  steel  and  steel 
plates?  A  I  suppose  there  are;  yes,  sir. 

Q  And  did  you  think  it  was  important,  Doctor,  to 
find  out  whether  or  not  Mr.  Furr  may  be  one  of  those 
persons?  A  I  didn’t  think  it  important,  and  I  don’t 
know  now  how  to  find  out  about  it  in  advance. 

40  Q  You  then  proceeded  further  with  your  drill¬ 
ing  and  made  the  four  holes  to  insert  the  screws 

into,  didn’t  you,  Doctor?  A  That  is  right. 

Q  And  then  the  operation  proceeded  uneventfully  from 
that  point  on?  A  Yes. 

Q  And  you  sutured  the  wound  and  then  applied  the 
cast?  A  Yes. 

Q  And  where  did  it  start  and  where  did  it  end,  and 
what  is  it  made  of?  A  It  is  made  of  plaster-of-paris. 
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It  started  from  the  waist  and  ended  on  the  toes  of  the 
affected  side,  meaning  the  right  side,  in  this  instance,  and 
so  designed  not  only  to  support  the  entire  leg  but  the  hip 
as  well. 

Q  When  you  put  on  the  cast,  what  was  the  purpose  of 
the  cast,  Doctor?  A  To  hold  the  fragments,  keep  the 
joints  from  moving,  so  that  the  bones  would  be  quiet. 

Q  Doctor,  in  the  cast  which  you  applied  to  Mr.  Furr, 
you  so  constructed  it  that  Mr.  Furr’s  right  leg  was  im¬ 
mobilized — in  other  words,  he  couldn’t  move  it;  isn’t  that 
correct?  A  That  is  correct 

Q  He  was  in  rather  a  helpless  condition  in  so 

41  far  as  the  movement  of  that  leg  was  concerned; 
isn’t  that  correct?  A  That  is  the  purpose,  to  keep 

him  from  moving  that  leg. 

Q  So  that  nature  could  then  come  in  with  callus  for¬ 
mation  and  knit  the  bone,  so  he  would  have  a  good  union; 
isn’t  that  true?  A  That  is  true. 

Q  Did  you  visit  Mr.  Furr  in  the  hospital  after  the 
operation?  A  I  certainly  did. 

Q  You  saw  him,  I  think,  probably  every  day  after 
that;  is  that  true?  A  Morning,  noon  and  night 
Q  And  you  saw  him  morning,  noon  and  night  Did 
there  come  a  time,  Doctor,  ten  days  after  the  operation 
was  performed,  that  Mr.  Furr  complained  to  you  of  pain 
in  the  right  leg?  A  Yes. 

Q  Did  he  tell  you  where  the  pain  was  in  the  right  leg? 
A  He  said  it  was  under  the  heel. 

Q  And  what  did  you  do  with  regard  to  the  heel?  A 
I  cut  a  window  out,  to  see  if  there  was  any  undue  pres¬ 
sure.  I  didn’t  see  anything  wrong  with  the  «krn? 

42  and  so  I  padded  it  with  a  little  more  cotton  and 
replaced  the  fragment  that  had  been  cut  out 

MR.  GAL  I H  KR:  You  mean  the  plaster,  I  take  it? 
The  way  you  expressed  it,  probably  the  jury  didn’t  under¬ 
stand  what  you  had  reference  to. 
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THE  WITNESS:  The  plaster  that  had  been  removed 
in  order  to  expose  the  area. 

BY  ME.  BULMAN: 

Q  What  plaster?  A  The  plaster  around  the  heeL 

Q  And  then  yon  replaced  the  plaster?  A  Replaced 
it  with  adhesive  to  hold  it — standard  procedure. 

Q  Doctor,  didn’t  Mr.  Furr  complain  to  you  that  he 
had  pain  over  the  site  of  the  operation  on  the  tenth  day 
after  the  operation  was  performed?  A  For  that,  I 
would  like  to  look  at  the  hospital  records.  (Examining 
records.) 

The  only  notes  here  that  relate  to  any  pain,  here  is  a 
note,  December  19,  which  was — 

THE  COURT:  What  note  are  you  reading  from? 

MR.  BULMAN :  From  the  hospital  record. 

THE  COURT:  I  mean,  who  made  the  note? 

THE  WITNESS :  I  did. 

THE  COURT:  You,  yourself,  made  it? 

43  THE  WITNESS:  Yes,  sir.  (Reading:) 

“Complains  of  pain  in  heel  under  plaster.  Win¬ 
dow  removed.  No  pressure.  Symptoms  noted.  Cotton 
padding;  traction  applied  to  left  leg.” 

BY  MR.  BULMAN: 

Q  Did  he  complain  of  pain  the  next  day,  Doctor,  at 
the  site  of  the  wound,  of  the  incision?  A  There  is  no 
report  of  that  in  the  record,  and  I  don’t  really  recall 
about  that  complaint. 

Q  Now,  Doctor,  you  remember — let  me  refresh  your 
recollection,  if  I  may — you  remember,  about  the  tenth  day 
after  the  operation  took  place,  that  Mr.  Furr  complained 
to  you  that  he  had  pain  over  the  site  of  the  operation,  and 
that  you  had  him  taken  upstairs  for  the  purpose  of  manip¬ 
ulating  the  leg?  A  My  recollection  of  that  was  that  the 
manipulation  was  done  to  correct  an  angulation  that  had 
occurred. 

Q  Will  you  please  refer  to  the  records  and  tell  us  when 
that  was  done?  A  About  three  weeks  after  the  opera¬ 
tion. 
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Q  What  was  the  date?  A  As  I  recall  it,  around  Jan¬ 
uary  second. 

Q  Doctor,  inviting  your  attention  to  January  2,  1947, 
would  you  please  tell  us  what  was  the  occasion  for  your 
taking  Mr.  Furr  up  into  the  operating  room?  A 

44  Well,  as  I  stated,  an  angulation  had  developed, 
and  I  felt  that  I  would  like  to  correct  that  before 

leaving  the  hospital. 

Q  First,  let  me  ask  you  this:  what  is  an  angulation? 
A  That  is  a  bend  at  the  site  of  where  two  bones  go 
together. 

Q  Doctor,  did  you  know  that  there  was  an  angulation 
there,  until  you  removed  the  cast  which  was  over  it?  A 
I  think  the  x-ray  revealed  it. 

Q  When  did  you  take  an  x-ray  showing  the  angula¬ 
tion  for  the  first  time?  A  It  was  the  same  day. 

Q  January  second?  A  I  believe  so. 

Q  Was  there  an  x-ray  taken  as  the  result  of  a  com¬ 
plaint  made  to  you  by  Mr.  Furr  that  he  was  having  a 
great  deal  of  trouble  with  the  site  of  the  operation?  A 
That  could  be,  too,  but  I  don’t  remember. 

Q  You  don’t  remember  that;  but  you  do  know,  Doc¬ 
tor,  you  have  a  record  to  this  effect:  that  you  took  him 
up  in  the  operating  room  on  January  second?  A  Yes. 

Q  Doctor,  let  me  refresh  your  recollection  a  little  bit, 
if  I  may: 

You  say  the  original  cast  was  only  from  the  hip 

45  to  the  heel?  A  Yes,  sir. 

Q  The  original  cast  was  only  from  the  hip  to 
the  heel?  A  Yes,  sir. 

Q  Isn’t  it  a  fact,  Doctor,  that  the  cast  ran  all  the  way 
from  his  chest,  from  the  thoracic  region  all  the  way  down 
to  the  heel,  and  you  immobilized  the  entire  body?  A  I 
don’t  remember  that  we  immobilized — 

Q  (Interposing)  Don’t  you  have  your  operative  notes 
that  you  took  or  made,  at  the  time,  on  that  subject?  A 
The  operative  note  on  that  subject  does  not  seem  to  ap- 
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pear  in  these  photostatic  copies.  I  don’t  believe  there  was 
any  occasion  to  change  the  procedure  of  immobilization. 
As  I  recall  it  now,  I  immobilized  him,  in  the  usual  way 
we  do,  whenever  a  femur  is  involved  or  there  is  a  fracture 
of  the  hip. 

And  your  statement  about  it  going  up  to  the  chest,  and 
so  on,  doesn’t  strike  me  at  this  moment  as  relevant  or 
important  one  wav  or  the  other,  because  we  usually  try 
to  get  the  best  way  of  immobilization.  Usually,  it  extends 
to  the  waist,  or  whatever  position  the  patient  is  comfort¬ 
able,  and  then  it  is  cut  down  a  little  bit  as  need  be. 

Q  And,  if  it  did  extend  to  the  upper  portion  of  the 
body,  you  don’t  recall  it?  A  I  don’t  remember; 
46  no,  sir. 

Q  Doctor,  let  me  ask  you  this:  Inviting  you r 
attention  back  to  January  2,  1947,  would  an  angulation 
at  the  site  of  the  operation  cause  pain?  A  I  think  it 
might;  yes,  sir. 

Q  And  do  you  now  recall  whether  or  not  Mr.  Furr 
told  you  that  he  was  in  pain,  and  that  based  upon  the 
complaint  made  to  you,  you  had  him  taken  to  the  oper¬ 
ating  room  for  the  purpose  of  having  an  x-ray  taken  to 
check  what  was  going  on  there  with  reference  to  the 
operation?  A  I  think  that  would  be  a  reasonable  sup¬ 
position. 

When  a  patient  makes  a  complaint  about  something,  I 
usually  check  to  see,  if  possible,  what  it  is;  and  if  you 
feel  that  the  statement  that  Mr.  Furr  remarks  that  he 
did  have  some  pain,  very  likely  I  had  an  x-ray  made, 
and  then  when  I  found  the  angulation,  suggested  that  we 
change  and  correct  it. 

Q  Now,  Doctor,  then,  based  upon  your  statement  that 
Mr.  Furr  may  have  made  a  complaint  to  you  about  pain, 
and  based  upon  that,  you  did  take  him  to  the  operating 
room,  and  you  did  have  an  x-ray  taken  of  the  entire 
limb?  A  That  is  right 
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Q  What  did  that  x-ray  reveal,  Doctor?  A  Angula¬ 
tion,  or  bowing. 

Q  Bowing?  A  Ontward  bowing. 

47  Q  Then  does  that  mean,  Doctor,  that  at  the 
place  in  the  right  femnr,  which  is  the  thigh-bone 

here,  at  the  place  where  the  operation  took  place,  had  it 
bowed  to  the  left  or  did  it  bow  to  the  right;  do  yon  re¬ 
member?  A  It  bowed  outward,  to  the  right 

Q  And  did  it  bow  to  snch  an  extent  that  a  portion  of 
bone,  or  a  portion  of  the  plate,  was  visible  on  the  onter 
surface  of  the  wound  or  flesh?  A  I  don’t  recall. 

Q  Will  you  please  take  a  look  at  your  record?  A  I 
have  no  record  of  that,  but  I  don’t  believe  it  is  so,  be¬ 
cause  the  plate  was  placed  on  top  of  the  bone.  It  could 
l»e  that  if  I  felt  something  at  all,  it  might  have  been  a 
fragment  of  the  segment  of  the  bone. 

Q  Let  me  ask  you  this,  Doctor,  and  see  if  you  can 
remember:  Did  you  remove  the  cast?  A  Oh,  yes. 

Q  And,  when  you  removed  the  cast,  you  then  had  vis¬ 
ible  to  you  the  outer  portion,  or  you  had  the  outer  portion 
of  the  entire  thigh  visible  to  you,  did  you  not?  A  Yes, 
sir. 

Q  Did  you  palpate  it  to  see  at  the  site  of  the  incision? 
A  Yes ;  I  felt  a  prominence  at  that  point 

48  Q  And,  when  you  examined  the  leg,  did  you 
find  that  it  had  bowed?  A  Yes,  sir. 

Q  And  did  you  know  at  that  time  to  what  extent  or 
to  what  degree  the  place  where  the  operation  had  taken 
place  had  bowed?  A  Very  slight. 

Q  •  And,  Doctor,  didn’t  you  then  attempt  to  line-up  the 
bone  once  again?  A  I  did  align  it. 

Q  Will  you  please  describe  to  the  ladies  and  gentle¬ 
men  of  the  jury  in  what  manner  you  aligned  the  bones 
when  you  found  there  was  a  bowing  condition  at  the  site 
of  the  operation?  A  Well,  it  is  done  by  manipulation. 
The  patient  is  lying  on  his  back,  on  a  table  made  for  that 
purpose,  and  the  lower  portion  of  the  thigh  is  grasped 


with  one  hand  holding  one  end,  and  one  the  other,  and  the 
two  fragments  are  lined-np  so  that  there  is  no  prominence 
felt  or  showing,  and  the  plaster  is  put  on  the  same  way  it 
was  put  on  previously. 

Q  Let  me  see  if  I  understand  yon,  Doctor.  When  yon 
took  this  cast  off  of  Mr.  Fnrr,  and  after  yon  had  taken 
the  x-ray,  yon  fonnd  that  there  was  a  bowing  of  the  leg 
outward?  A  Yes,  sir. 

Q  So,  then  yon  grasped  the  lower  portion  of 

49  the  thigh  and  the  npper  portion  of  the  thigh,  and 
manipulated  them  so  that  the  bones  would  then  line¬ 
up,  as  yon  have  indicated  here?  A  That’s  right. 

Q  Did  yon  do  that  under  a  fluoro scope?  A  Oh,  no. 

Q  Yon  did  not?  A  No. 

Q  Will  yon  please  tell  ns,  Doctor,  whether  or  not  Mr. 
Furr  was  given  an  anaesthetic,  either  local  or  general, 
when  that  was  done?  A  At  that  time,  I  am  sure  we  did 
not  give  him  an  anaesthetic. 

Q  Was  Mr.  Fnrr  conscious  at  the  time  yon  were  doing 
this?  A  If  he  had  no  anaesthetic,  I  guess  he  was  con¬ 
scious,  but  I  am  sure  he  was  given  some  sedation. 

Q  And  would  the  hospital  records  reveal  whether  or 
not  he  was  given  some  sedation,  Doctor?  A  It  should, 
but  I  haven’t  been  able  to  find  it. 

Q  If  yon  prescribed  a  sedation,  Doctor,  wouldn’t  that 
have  appeared  on  the  hospital  records? 

THE  COTJRT:  What  kind  of  sedation  would  von  give? 

THE  WITNESS:  Morphine,  or— 

THE  COURT:  Morphine? 

50  THE  WITNESS :  Yes. 

BY  MR.  BULMAN: 

Q  Now,  Doctor,  if  morphine  was  given,  wasn’t  it  a 
rule  of  the  hospital  that  in  order  to  have  morphine  given 
to  a  patient,  that  there  has  to  be  a  slip  made  out  by  the 
nurse,  so  that  the  morphine  may  be  released  for  the  pur¬ 
pose  of  the  injection — isn’t  that  usual?  A  You  are  not 
familiar  with  hospital  procedure. 
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Q  No ;  I  am  not.  I  aim  asking  you.  A  No.  All  that 
is  necessary,  the  doctor  writes  an  order  in  the  book, — 
“Morphine,  so  much,,,  and  the  patient  receives  it.  There 
isn’t  any  need — Here  is  a  report;  here  it  is.  He  was 
given  scopolamine. 

Q  What  date  is  that?  A  This  is  dated  eight  o’clock 
on  the  first  of  January,  1946. 

THE  COURT:  The  first  of  January? 

THE  WITNESS:  The  first  of  January. 

BY  MR.  BULMAN: 

Q  So,  Doctor,  if  you  prescribed  a  narcotic,  or  a  seda¬ 
tive,  on  the  first  of  January,  1946,  there  must  have  been 
a  complaint  by  Mr.  Furr  that  he  was  suffering  pain  on 
the  first  of  January,  1947?  A  Apparently,  the  nurse 
made  the  same  mistake.  I  see  here  it  is  marked  “1-1-46”. 

Obviously,  I  had  forgotten  that  the  year  had 
51  changed,  but  it  is  1-1-46 ;  it  should  be  1947. 

Q  The  record  that  you  are  looking  at,  Doctor, 
made  January  1,  1946;  whereas,  in  fact,  it  was  January 
1,  1947?  A  Yes. 

Q  Then,  on  January  1,  1947,  there  appeared  an  entry 
in  the  hospital  records  that  a  narcotic  was  given  to  Mr. 
Furr;  and  that  was  given,  I  take  it,  Doctor,  on  your 
order;  isn’t  that  correct?  A  That  is  correct. 

Q  And  so,  Doctor,  isn’t  it  also  correct  that  a  narcotic, 
or  sedative,  would  not  be  given  by  a  nurse  to  a  patient 
without  a  specific  order  either  from  you  or  from  the  resi¬ 
dent  physician  of  the  hospital?  A  That  is  correct. 

Q  So  that,  Doctor,  refreshing  your  recollection  from 
the  record,  isn’t  it  a  fact  that  Mr.  Furr  must  have  been 
complaining  of  pain  on  January  1,  1947?  A  The  infer¬ 
ence  that  vou  make,  of  course,  is  not  100  per  cent  so,  be¬ 
cause  he  had  received  sedation  prior  to  that,  and  it  is 
customary,  when  patients  are  in  the  hospital,  shortly 
after  an  operation  we  expect  them  to  have  a  certain 
amount  of  discomfort ;  and,  whether  they  complain  or  not, 
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it  is  more  or  less  routine  to  make  sure  that  they  don’t  get 
too  much  pain;  that  they  are  given  standing  orders 

52  for  sedation. 

I  see  an  entry  is  made,  from  the  time  of  the 
operation,  where  he  had  various  types  of  sedation. 

THE  COURT:  What  was  the  date  of  the  operation? 

THE  WITNESS:  The  operation  was  done  on  the  six¬ 
teenth  of  December — the  seventeenth  of  December,  1946. 
BY  MR.  BTJLMAN: 

Q  When  was  the  last  sedation  that  was  ordered  by 
you  prior  to  January  1,  1947,  Doctor,  before  that  Decem¬ 
ber  1,  1947;  when  was  the  time  before  that?  A  Here  is 
12-2446,  nembutal  grains  IV2,  to  be  repeated;  and,  prior 
to  that,  he  had  amytal. 

Q  I  am  asking  you.  Doctor.  You  read  me  of  the  seda¬ 
tion  given  to  him  on  January  1, 1947?  A  Yes. 

Q  When  was  the  last  time  before  that  time  that  he 
received  a  sedative  on  your  orders — in  December,  in  other 
words?  A  On  the  twenty-fourth. 

Q  So  that,  from  the  twenty-fourth  of  December,  1946, 
to  January  1,  1947,  no  sedative  or  narcotic  was  prescribed 
by  you;  is  that  correct?  A  That  is  correct. 

THE  COURT:  How  much  morphine  was  prescribed? 

THE  WITNESS:  One  ampule  of  scopolamine 

53  was  prescribed  on  that  particular  date. 

THE  COURT:  How  much  is  that? 

THE  WITNESS :  That  is  1-cc. 

THE  COURT:  1-cc.  of  morphine? 

THE  WITNESS :  Scopolamine. 

THE  COURT:  Is  that  the  same  as  morphine? 

THE  WITNESS:  It  is  another  form  of  sedative;  it 
belongs  to  the  family. 

THE  COURT:  Is  1-cc.  a  pretty  good  dose? 

THE  WITNESS:  The  cc.  has  been  already  arrived  at 
for  the  proper  percentage.  It  comes  that  way. 

THE  COURT:  What  is  the  percentage  of  drug  in  a 
cc.-a  half-grain? 
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THE  WITNESS:  About  l/60th  of  a  grain.  Scopola¬ 
mine  is  a  relatively  strong  drug. 

THE  COUBT:  Is  it  stronger  than  morphine? 

THE  WITNESS:  Yes,  sir. 

THE  COUBT:  That  wouldn’t  be  much  of  a  dose, 
would  it,  a  one-sixtieth?  i 

THE  WITNESS:  It  would  be  enough  to  relieve  the 
pain — No ;  I  must  withdraw  that  I  see  the  nurse’s  notes 
here  are  very  poorly  written;  I  see  here  that  she  has 
indicated  morphine  and  scopolamine;  both  were  given;  so 
he  had  one  minim,  which  is  about  l/60th  grain  of  scopo¬ 
lamine  and  l/4th  morphine  combined.  She  had 
54  abbreviated  “morphine”  as  “MS”.  j 

THE  COUBT:  So,  he  had  a  quarter-grain  of 
morphine,  together  with  one-sixtieth  of  scopolamine; 
that’s  a  pretty  good  dose,  isn’t  it?  j 

THE  WITNESS:  No;  it  isn’t  very  much.  The  two 
things  act  differently. 

THE  COUBT:  How  does  l/60th  grain  of  scopolamine 
compare  with  l/4th  grain  of  morphine? 

THE  WITNESS:  Well,  it  is  much  less,  but  it  has  a 
different  effect.  i 

Scopolamine  relaxes  muscles,  and  morphine  is  a  seda¬ 
tive  that  helps  put  people  to  sleep;  so,  probably,  in  an¬ 
ticipation  of  the  fact  I  was  going  to  manipulate  the 
muscles,  and  not  to  have  them  spastic,  we  combined 
them. 

BY  MB.  BULMAN:  j 

Q  Doctor,  you  just  told  us  that  you  anticipated  you 
would  manipulate  the  leg.  At  that  time  you  didn’t  know 
there  was  an  angulation,  did  you,  on  January  1,  1947? 
You  hadn’t  yet  taken  Mr.  Furr  upstairs  for  the  purpose 
of  having  an  x-ray  taken  of  his  leg;  isn’t  that  true?  A 
The  dates  on  the  x-ray  are  the  dates  they  are  read,  but 
they  are  very  often  taken  upstairs,  and  it  is  very  likely 
they  were  taken  the  same  day;  and  I  went  down  to  the 
x-ray  room  and  read  them,  myself,  without  waiting  for 
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the  report.  Of  course,  when  you  get  the  report, 

55  they  are  of  the  day  the  x-ray  is  read;  so  I  prob¬ 
ably  knew  there  was  an  angulation,  or  I  don’t 

know  why  I  would  have  him  brought  up  for  the  purpose 
of  changing  the  plaster. 

Q  Well,  he  was  complaining  of  pain,  vrasn’t  he?  A 
Yes;  that’s  what  I  just  testified,  in  accordance  with  your 
suggestion  and  recollection. 

Q  No;  I  beg  to  differ,  Doctor;  I  am  not  suggesting 
anything.  I  am  asking  questions.  A  I  think  it  is  fair 
to  state  here,  before  I  go  on,  that  it  would  be  a  prodigious 
feat  of  memory  to  try  to  remember  every  little  detail 
that  happened  in  1946,  considering  that  since  that  date 
I  have  performed  a  great  many  operations  on  other 
people. 

Would  it  be  possible  for  you  to  remember  minutia  of 
what  you  did  on  the  night  of  November  16th,  1947? 

THE  COURT:  No;  it  wouldn’t.  And,  Doctor,  you 
wouldn’t  order  any  morphine  for  a  person  who  didn’t 
complain  of  pain,  either,  would  you? 

THE  WITNESS:  Certainly  not. 

THE  COURT :  All  right 
BY  MR.  BULMAN: 

Q  So,  my  simple  question  is,  the  fact  that  six  days 
elapsed  before  you  gave  any  order  for  sedation,  that  on 
January  1,  1947,  you  did  prescribe  these  two  sedatives 
which  you  just  described,  does  that  refresh  your 

56  recollection  that  Mr.  Furr  was  complaining  of 
pain?  That  was  a  simple  question.  A  I  think 

it  would  be  proper  to  answer  it  in  this  way:  This  order 
for  morphine  and  scopolamine  was  not  made  primarily 
because  of  his  complaint  of  pain,  but  in  anticipation  of 
the  fact  that  I  was  going  to  take  off  the  plaster  and 
change  the  position  of  these  bones,  which,  of  course, 
might  create  some  pain;  and,  in  order  to  relieve  the  pa¬ 
tient  of  pain  during  that  procedure,  I  had  given  the 
order  that  he  was  to  have  this,  prior. 
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Q  What  prompted  you  to  decide  to  change  the  plaster? 
A  The  angulation. 

THE  COURT:  How  did  you  know  he  had  angulation? 

THE  WITNESS:  I  just  explained  that  an  x-ray  was 
ordered,  based  upon  his  complaint,  and  I  had  viewed  the 
x-ray  before. 

THE  COURT:  But  that  is  what  the  question  was, 
Doctor:  You  ordered  the  x-ray  taken,  based  on  his 
complaint? 

THE  WITNESS:  Yes,  sir. 

BY  MR.  BULMAN: 

Q  Now,  Dr.  Herzmark,  at  what  time  does  the  record 
show  that  you  ordered  these  sedatives?  A  Eight  o’clock. 

Q  Of  January  1,  1947?  A  Yes. 

57  Q  And  when  did  you  do  the  manipulation,  or 

the  angulation;  on  what  date?  A  January  2, 

1947. 

Q  What  time?  A  About  nine  o’clock. 

Q  Nine  o’clock  in  the  morning?  A  Yes. 

Q  Is  it  your  testimony  that  the  effect  of  these  seda¬ 
tives  would  last  from  eight  o’clock  on  January  1,  1947, 
to  nine  o’clock  on  January  2,  1947?  A  Yes.  It  is  usu¬ 
ally  ordered  about  an  hour  prior  to. 

THE  COURT:  Oh,  no;  this  is  about  25  hours  prior, 
according  to  your  testimony.  You  said  he  got  the  seda¬ 
tion  at  eight  o’clock  on  January  1;  do  you  mean  at  eight 
o’clock  in  the  morning  or  eight  o’clock  at  night? 

THE  WITNESS:  Eight  o’clock  in  the  morning;  eight 
a.m. 

THE  COURT:  And  you  manipulated  the  leg  at  nine 
o’clock  on  January  2;  is  that  right? 

THE  WITNESS :  Nine  a.m. ;  yes,  sir. 

THE  COURT:  But  that’s  25  hours  later,  isn’t  it? 

THE  WITNESS:  From  eight  a.m.  to  nine  a.m.  is  25 
hours? 

THE  COURT:  From  January  1  to  January  2nd. 
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THE  WITNESS:  No;  but  it  was  January  first. 

58  THE  COURT :  Oh,  I  had  it  down  here,  on 
January  second. 

BY  MR.  BULMAN: 

Q  I  think  you  testified  that  you  performed  the  manipu¬ 
lation  on  January  second!  A  That  is  not  correct,  be¬ 
cause  there  was  a  note  here  entered  by  the  nurse,  who 
says,  “To  O.R.  January  1,  1946” — she  has  it — and  it 
could  be  that  mistakes  are  made  by  nurses,  too ;  and  I  am 
going  by  her  notes. 

THE  COURT:  Where  did  you  get  the  date  when  you 
testified  you  took  the  plaintiff  to  the  operating  room  on 
January  2,  1947 — was  that  a  mistake? 

THE  "WITNESS:  I  think  it  came  from  the  fact  that 
the  report  of  the  x-ray  was  dated  the  second,  and  I  recall 
it  was  the  same  day. 

THE  COURT:  But,  anyway,  you  are  satisfied  that 
vou  took  him  up  on  January  first? 

THE  WITNESS:  Yes. 

THE  COURT:  And  the  sedation  was  given  to  him 
at  eight  a.m.,  and  you  made  the  manipulation  at  nine 
a.m.? 

THE  WITNESS:  That  is  right. 

MR.  BULMAN:  Your  Honor,  I  would  like  to  clear 
that  up,  if  I  may. 

BY  MR.  BULMAN: 

Q  Doctor,  if  you  need  more  time  to  examine 

59  the  records,  I  will  be  very  happy  to  let  you  look 
at  them.  We  want  to  understand  this  correctly. 

Is  it  your  testimony  that  you  did  this  manipulation  on 
January  1st,  or  on  January  2,  1947?  A  Yes,  sir. 

Q  Which  date  was  it;  the  first  or  the  second?  A  I 
don’t  remember,  of  myself;  but  looking  at  the  record 
which  is  here,  it  says,  “To  O.R.  for  hip  spica,”  and  it  is 
dated  January  1,  1946,  which  is  a  mistake;  it  should  be 
1947. 


MR.  GALIHER:  That  is  the  hospital  record  you  are 
looking  at;  that  is  not  your  own  personal  record? 

THE  WITNESS:  This  is  the  record  made  in  the 
hospital  by  the  nurse. 

BY  MR.  BULMAN: 

Q  Doctor,  would  your  own  personal  records  reveal 
when  you  did  this  in  the  hospital?  A  I  have  no  record 
made  at  my  office  of  what  I  did  in  the  hospital,  because 
that  is  entered  on  the  hospital  chart;  so  I  have  to  go 
by  the  hospital  record,  and  the  hospital  record  leads  me 
to  believe  that  the  manipulation  was  done  on  the  first  of 
January,  1947. 

THE  COURT:  Is  there  anything  on  January  second 
that  shows  that  he  went  to  the  operating  room? 

THE  WITNESS :  No,  sir. 

60  BY  MR.  BULMAN : 

Q  Doctor,  do  you  have  the  x-ray  reports  of 
emergency  hospital  on  January  2,  1947?  A  Yes,  sir. 

Q  What  does  the  record  show;  that  an  x-ray  was  taken 
January  first  or  January  second?  A  It  is  dated  Janu¬ 
ary  second. 

Q  And  doesn’t  it  say,  Doctor,  that  the  x-ray  was  taken 
January  2,  1947,  at  Emergency  Hospital: 

“Portable  examination  of  right  femur  reveals — 99 

And,  “portable”  means  that  the  x-ray  machine  is  port¬ 
able;  that  you  have  a  portable  machine  which  is  taken 
to  the  bedside,  and  an  x-ray  was  made  there?  A  That 
is  true. 

Q  It  reads : 

“X-ray  1-2-47  portable  examination  of  the  right  femur 
reveals  comminuted  fracture  at  the  junction  of  the  middle 
third  of  the  right  femur,  with  angulation  convexity  later¬ 
al  and  slightly  posterior.  There  is  a  Lane  plate  contain¬ 
ing  4  screws  bridging  the  fracture  line.  The  fragments 
are  contacted  for  only  one-half  their  width.  There  is  a 
large  detached  fragment  of  bone  lying  mesial  to  the  frac¬ 
ture  site.” 
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What  does  “angulation  convexity”  mean?  A  The  con¬ 
vex  portion  of  it  means  that  part  that  sticks  out. 

61  Q  That  was  the  x-ray  that  was  made  on  Janu¬ 
ary  2,  1947,  which  was  approximately  several 

weeks  after  the  operation  took  place;  isn’t  that  true?  A 
That  is  right 

THE  COUBT:  You  said  that  report  was  made  on 
January  second,  but  the  x-ray  was  taken  on  January 
first;  is  that  correct? 

THE  "WITNESS:  Yes,  sir.  You  see,  it  was  a  port¬ 
able  x-ray,  so  the  boy  that  brings  up  the  machine  takes 
the  plate  and  then  brings  it  down  later  on  to  be  examined 
and  read,  after  they  get  through  the  day’s  work — some-* 
times  the  next  day,  or  whenever  is  convenient. 

MR.  GALIHER:  Keep  your  voice  up. 

THE  WITNESS:  The  portable  x-rays  are  not  taken, 
as  you  can  understand,  in  the  regular  x-ray  laboratory. 
The  machine  is  brought  up  to  the  bedside,  and  the  x-ray 
is  taken. 

The  man  that  takes  them  isn’t  limited  to  one  patient; 
he  works  around  the  hospital,  and  takes  all  of  them. 
Then,  when  through,  he  brings  down  his  film  to  be  de¬ 
veloped  and  examined  and  read;  but  that  doesn’t  stop 
the  surgeon,  who  is  anxious  about  his  patient,  from  going 
in  and  having  a  look  at  the  films  while  they  are  still  in 
the  water  and  haven’t  been  read  by  the  regular 

62  x-ray  specialist,  and  see  what  he  has  to  deal  with. 
So,  it  is  likely  I  ordered  the  x-ray  taken  right 

away,  the  first  thing  in  the  morning,  and  had  the  film 
developed  at  once,  and  studied  it,  myself;  and  then  later 
I  received  a  report  sent  to  my  office  of  the  findings  of  the 
roentgenologist,  and  it  may  be  because  of  that,  that  I  had 
gotten  the  idea  that  the  manipulation  was  done,  because 
I  remember  it  was  done  on  the  same  day. 

BY  MR.  BULMAN : 

Q  Now,  Doctor,  whether  it  was  the  first  or  the  sec¬ 
ond — and  you  say  now  it  was  the  first,  that  this  x-ray 
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was  taken — when  yon  looked  at  the  wet  plate,  yon  fonnd 
the  condition  which  this  x-ray  reports,  which  yon  have 
just  read  to  ns,  existed;  is  that  true?  A  Yes,  sir. 

Q  And,  based  upon  that  x-ray  reading,  and  what  that 
x-ray  revealed,  yon  then  decided  that  yon  would  manipu¬ 
late  the  leg  again,  didn’t  you — yon  would  manipulate  the 
leg? — I  will  withdraw  “again”.  A  Yes,  sir. 

Q  And,  when  you  took  Mr.  Furr  up  to  manipulate 
the  leg,  did  you  do  it  under  a  fluoroscope,  or  did  you  do 
it  by  actual  palpation  and  pushing  of  the  fragments 
together?  A  It  was  done  by  actual  palpation. 

63  There  is  no  fluoroscope  available  in  the  operating 
room  at  Emergency  Hospital. 

Q  All  right.  Now,  Doctor,  with  respect  to  this  large 
detached  fragment  of  bone  lying  mesial  to  the  fracture 
site — what  does  “mesial  to  the  fracture  site”  mean?  A 
It  means  on  the  inside,  inside  of  the  leg,  on  the  inner  side 
in  relation  to  the  outer  side. 

Q  Would  that  be  on  this  side,  or  on  this  side  (indi¬ 
cating)?  A  Well,  you  have  to  look  at  an  A.P.  view. 

Q  This  way  (indicating)  ?  A  That’s  right. 

Q  Where  was  that  fragment  of  bone,  Doctor?  A  It 
was  lying  apparently  on  the  mesial  side,  which  means 
the  side  nearest  to  the  body. 

Q  Where  did  that  fragment  of  bone  detach  itself  from? 
A  From  the  femur. 

Q  Was  it  at  the  situs  of  operation,  itself,  where  you 
had  placed  the  two  bones  together?  A  I  think  so. 

Q  And,  Doctor,  did  you  twist  the  leg  when  you  manipu¬ 
lated  to  get  it  lined-up?  A  No;  it  wasn’t  necessary  to 
do  any  twisting. 

Q  What  did  you  do  to  get  it  lined-up?  A  Well, 

64  I  suppose  that  if  you  have  an  angle  like  that  (in¬ 
dicating), — straighten  it  out. 

Q  Did  you  push  it  this  way,  Doctor,  laterally,  on  top? 
A  No.  The  way  it  is  done,  the  patient  is  lying  on  a 
table;  his  body  is  supported — 
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Q  (Interposing)  Is  that  face-np  or  face-down?  A 
Face-np,  on  his  back. 

The  pelvis  is  supported  on  a  seat  for  the  purpose,  so 
that  it  is  held.  Then  the  leg  is  grasped,  and,  supporting 
the  fragments,  it  is  simply  pulled  around  until  you  feel 
that  the  bone  is  lined-up. 

Q  Can  you  feel  the  bone  through  the  outer,  exterior 
of  the  flesh?  A  Feel  your  own.  Of  course,  you  can 
feel  it. 

Q  Can  you  feel  it  through  the  muscles  and  the  flesh? 
A  Yes. 

Q  Now,  Doctor,  when  you  pushed  in  that  bone,  in 
the  fashion  which  you  have  just  indicated,  wouldn’t  the 
screws  which  were  then  holding  the  plate  in  position  be 
caused  to  become  loosened?  A  I  don’t  think  so,  because 
they  were  placed  in  the  straight  position  to  begin  with. 

Q  They  were  placed  in  this  fashion  (indicating)?  A 
If  anything,  it  would  tend  to  bring  them  back  into 
65  the  position  originally  intended. 

Q  The  plate  was  placed  on  top  of  the  femur? 
A  Yes,  sir. 

Q  And,  when  it  angled,  the  bone  then  went  to  the 
right?  A  That  is  correct. 

Q  And  then,  when  you  lined  the  bone  up  again,  and 
pushed  it  and  lined  the  bone  back  up,  was  it  your  testi¬ 
mony  that  procedure  would  not  loosen  the  screws  at  all? 
A  I  think,  if  anything,  it  would  tend  to  bring  them  back 
into  the  proper  position  they  were,  originally,  and  take 
the  stress  off  the  screws. 

Q  When  you  had  lined  the  bone  up,  as  you  have  just 
indicated,  Doctor,  did  you  then  put  on  another  cast?  A 
Yes. 

1  Q  And  from  where  to  where  did  the  cast  go?  A 
From  the  waist  to  the  toes,  on  the  same  side. 

Q  Doctor,  when  you  looked  at  the  x-rays  that  were 
taken  on  January  second,  or  this  report  that  we  have 
is  of  January  second,  will  you  please  tell  us  whether  or 
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not  you  noted  the  position  of  the  screws  when  the  con¬ 
vexity  was  present!  A  I  don’t  recall. 

Q  Doctor,  did  there  come  a  time  that  you  took  an¬ 
other  x-ray,  on  February  13,  1947  A  Yes,  sir. 

66  Q  Which  was  eleven  days  after  this  other  x-ray 
to  which  we  have  been  referring!  A  Yes,  sir. 

Q  And  didn’t  you  at  that  time  observe,  Doctor,  that 
as  a  matter  of  fact,  the  four  screws  in  the  plate  had  been 
pulled  away  and  become  dislodged!  A  Yes,  sir. 

Q  And  wasn’t  that  due  to  the  manipulation  that  had 
taken  place  on  the  second!  A  I  don’t  think  so;  I  mean, 
I  can’t  be  sure  that  it  was.  It  is  possible,  but  I  don’t 
believe  so.  I  think  it  is  more  likely  that  it  might  have 
happened  before  I  manipulated. 

Q  If  it  happened  before  that,  Doctor,  then  the  x-ray 
that  was  read  on  the  second  of  February  would  have 
shown  the  screws  dislodged;  isn’t  that  true!  A  That  is 
true;  but  it  didn’t  mention  this. 

Q  Wasn’t  this  question  asked  you,  on  page  34  of  your 
deposition — I  was  doing  the  questioning  in  Mr.  Galiher’s 
office: 

“Question:  When  you  looked  at  this  film  which  is 
now  in  the  reflector  of  February  13,  1947,  you  observed 
that  the  fourth  screw  was  pulled  away.  What,  in  your 
opinion,  caused  that  to  be  pulled  away,  Doctor! 

67  “Answer:  I  was  of  the  opinion  then,  as  I  am 
now,  that  the  manipulation  did.” 

In  other  words,  Doctor,  it  was  your  opinion,  at  the 
time  that  your  deposition  was  taken,  that  what  caused 
the  screw  to  become  loose  was  the  manipulation  which 
you  have  just  described,  that  took  place  on  the  second  of 
February;  isn’t  that  correct!  A  I  so  stated.  May  I 
answer! 

Q  Yes ;  you  may  answer.  A  In  view  of  the  fact  that 
the  convexity  was  outward,  it  would  be  more  likely  that 
the  manipulation  would  have  placed  the  screws  in  the 
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alignment  that  they  originally  were,  rather  than  through 
the  manipulation. 

When  I  answered  this  question,  of  course,  I  really 
didn’t  know  any  more  than  I  know  now  as  to  what  hap¬ 
pened,  because  I  didn’t  feel  any  screw  loosen-up  at  the 
time. 

When  a  question  is  asked  wTith  regard  to  the  possibili¬ 
ty,  one  may  answer  as  he  sees  fit;  but  as  I  look  back  on 
it  now,  in  view  of  the  fact  that  the  bones  were  aligned 
straight  when  the  plate  was  put  in,  and  if  they  moved  by 
muscle  action,  as  sometimes  happens — that  is,  if  the 
bones  move  by  muscle  action,  it  could  loosen  the  screws; 
muscles  can  loosen  screws.  And  if  the  alignment  is  cor¬ 
rected,  it  is  more  reasonable  for  me  to  believe, — not 
knowing,  because  I  couldn’t  feel  it, — that  placing 
68  the  screws  in  the  same  position  that  they  were 
originally,  would  take  the  stress  off  and,  if  any¬ 
thing,  help  them  to  be  firmer  than  they  were  before. 

Q  Doctor,  is  it  your  testimony,  then,  that  manipulat¬ 
ing  the  leg  on  January  2,  1947,  did  not  cause  the  four 
screws  to  become  loose?  A  I  think  it  would  be  fair  to 
answer  the  question  by  saying,  I  don’t  know. 

Q  When  you  explained  it,  on  the  date  that  your  de¬ 
position  was  taken,  on  August  24,  1950,  Doctor,  did  you 
know  at  that  time  what  caused  the  fourth  screw  to  be¬ 
come  loosened?  A  I  gave  an  opinion  which  is  based 
upon  speculation,  because,  as  I  say,  I  don’t  know,  since 
I  didn’t  feel  the  screw  loosen-up  at  the  time.  If  anything, 
everything  felt  very  good. 

Q  Doctor,  didn’t  you  say  this,  in  answer  to  my  ques¬ 
tion: 

“Question:  In  other  words,  the  time  that  you  manipu¬ 
lated  the  angulation? 

€i ‘ Answer:  Probably  then.  See,  I  manipulated  the 
lower  fragment  against  the  upper,  which  was  fixed,  and 
it  could  be  that  in  so  doing  since  the — 
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“Let  me  make  sure  of  that.  I  want  to  study  the  direc¬ 
tion  of  the  angulation.  Let’s  see.  Yes. 

69  “See  the  report  was  ‘convexity,  lateral.’  It  means 
this  (indicating)  was  convex.  So  in  bringing  that 

over  I  probably  put  some  strain  on  the  upper  screw.” 

So,  Doctor,  your  explanation  was,  on  August  24,  1950, 
that  the  screw  became  loose,  which  was  evident  in  the 
x-ray  taken  February  13,  1947,  that  that  was  brought 
about  by  the  fact  you  put  this  pressure  on  the  situs  of  the 
operation  when  you  tried  to  remedy  the  angulation  that 
took  place  on  that  date;  isn’t  that  true,  Doctor!  A  I 
think  so. 

Q  Now,  Doctor,  when  you  manipulated  the  leg,  in  the 
fashion  which  you  tell  us,  wouldn’t  that  also,  Doctor, 
cause  the  plate  to  become  loose  by  reason  of  pushing-in 
this  angulation  and  lining-up  the  bone?  A  May  or  may 
not.  There  are  two  screws  holding  pretty  tight. 

Q  Doctor,  when  you  examined  the  x-ray  on  February 
13,  1947,  what  was  the  position  of  that  4-screw  plate,  as 
revealed  by  the  x-ray  of  the  thirteenth?  A  As  I  re¬ 
member  it,  the  upper  screw  was  loose — 

Q  (Interposing)  And  what  about  the  plate?  A 
(Continuing)  — pulled  away.  I  couldn’t  tell  about  the. 
plate. 

Q  Wasn’t  this  question  asked  you,  still  on  page 

70  34;  this  is  I  questioning  you: 

“Question:  Now,  Doctor,  I  notice  that  the  plate 
itself  is  on  an  angle.  Did  you  put  the  plate  in  on  an 
angle,  or  did  you  put  it  in  flush  with  the  bone? 

“Answer:  Of  course,  is  was  originally  flush.  What 
makes  it  look  like  an  angle,  you  are  looking  at  a  three- 
dimension  in  a  two-dimension,  so  the  effect  is  to  make  it 
appear  angulated.  If  the  plate  were  flush,  then  it  would 
line  up.” 

Was  the  plate  pulled  away,  Doctor,  when  you  looked 
over  the  x-ray  of  February  13,  1947?  A  Well,  we  have 
the  plate  here;  let’s  look  at  it. 
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Q  All  right.  A  (Witness  puts  x-ray  film  in  the  re¬ 
flector.) 

Q  Doctor,  according  to  the  records  we  have,  his  stay 
in  the  hospital  was  from  December  16,  1946,  through 
January  22,  1947?  A  That’s  right;  this  is  February,  so 
he  must  have  been  out  of  the  hospital. 

THE  COURT :  Not  if  he  didn’t  get  out  of  the  hospital 
until  March. 

ME.  GALIEER:  January,  Your  Honor.  Mr.  Bulman 
just  read  that  he  left  the  hospital  in  January. 

THE  COURT:  Oh,  I  thought  he  said  ^March. 

MR.  BULMAN:  January  22. 

71  BY  ME.  BULMAN: 

Q  Let’s  look  at  the  x-ray  2-13-47.  A  Well, 
this  one  looks  as  if  the  upper  part  had  pulled  out  a  little. 

THE  COURT:  You  mean,  it  is  pulled  out  here  (indi¬ 
cating)  ? 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  Where  should  this  part  be — right  up 
against  the  bone  here  (indicating)  ? 

THE  WITNESS :  Right  there. 

BY  MR.  BULMAN: 

Q  In  other  words,  Doctor,  His  Honor  has  just  asked 
you,  that  if  the  plate  would  be  in  there  on  a  line,  it 
would  be  perpendicular  to  the  edge  of  the  bone,  and  ly¬ 
ing  adherent  to  it?  A  Yes,  sir. 

Q  So  that,  on  the  picture  which  you  are  now  looking 
at,  taken  2-13-47,  the  plate  has  pulled  away  from  the  bone ; 
isn’t  that  true — on  an  angle?  A  That  is  true;  but  the 
alignment  of  the  bone  is  perfect. 

THE  COURT :  You  mean,  this  part  of  the  plate  should 
be  there,  if  it  was  right? 

THE  WITNESS:  Yes,  sir;  or  somewhere  in  that 
neighborhood- 
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•  •  •  • 

76  BY  ME.  BULMAN: 

Q  Dr.  Herzmark,  to  clarify  the  question  just 
asked  by  the  jnror,  you  explained  to  us  yesterday  that  in 
performing  this  operation,  that  you  laid  open,  by  making 
a  lateral  incision  in  the  leg,  and  laid  open  an  area  four 
inches  long,  I  think  you  stated,  and  then  you  tied  off,  I 
guess,  the  necessary  arteries,  and  so  forth,  and  got  down 
to  the  femur,  itself-  Before  you  began  to  operate,  did 
you  mark  it  off  in  some  manner;  was  that  done?  A  Yes. 
Q  The  answer  is  Yes?  A  Yes. 

Q  And  then  did  you  mark  it  off  with  some  kind  of  a 
sterile  pencil?  A  Not  a  pencil;  calipers  are  used. 

Q  In  other  words,  that  gives  you  your  measurements? 
A  Yes,  sir. 

|MR.  GALTHER:  What  are  calipers,  Doctor? 

THE  WITNESS:  It  is  an  instrument  for  measuring, 
which  has  sharp  points  on  the  end,  so  you  can  make  a 
mark  on  the  bone. 

BY  MR.  BULMAN: 

Q  And  do  you  make  it  on  the  periosteum,  on  the  bone? 
A  No.  The  periosteum  is  laid  back  by  this  time.  You 
make  it  on  the  bone. 

77  Q  And  every  bone  is  covered  with  this  shiny 
surface,  isn’t  it,  Doctor?  A  It  is  an  investment 

sheath,  called  periosteum. 

Q  And  all  the  nerves  are  centered  in  the  periosteum, 
or  the  sheath,  aren’t  they,  Doctor?  A  That  is  correct. 

Q  Like  we  get  a  chicken-bone,  and  we  see  that  fine 
film  over  it — that’s  the  periosteum,  isn’t  it,  Doctor?  A 
That  is  correct. 

Q  Isn’t  that  correct?  A  That  is  correct. 

Q  And  you  lay  that  open;  in  other  words,  you  cut 
the  periosteum,  or  the  outer  film;  is  that  correct,  Doctor? 
A  It  is  peeled-off  with  an  instrument;  that  is  correct. 

Q  And  then  you  have  the  bare  bone,  itself,  don’t  you? 
A  That  is  right. 
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Q  On  that  bare  bone,  you  then  use  this  instrument 
which  you  have  told  us?  A  Yes.  , 

Q  And  you  measure  with  that.  And  how  many  inches 
did  you  lay-off  on  the  bone,  itself?  A  Four  inches. 

Q  Now,  then  Doctor,  did  you  drill  your  holes?  A 
Yes,  sir. 

78  Q  And  did  you  drill  your  holes  on  top  of  the 
bone  or  on  the  side  of  the  bone;  where  did  you  drill 

vour  holes,  Doctor?  A  On  the  side,  first. 

Q  On  the  side?  A  Yes,  sir. 

Q  In  other  words,  when  you  lay-open  the  leg,  you 
lay-open  the  entire  bone,  itself?  A  No;  you  see  only 
the  outer  side.  You  can’t  see  the  inner  side;  it  is  hidden 
between  the  muscles  on  the  other  side.  But  you  lay-open 
about  half  of  the  visible  portion  of  the  bone. 

Q  And  these  holes  that  you  talk  about,  did  you  make 
them — (Counsel  goes  to  the  blackboard) — this  is  the  bone, 
itself  (indicating) ;  you  lay-open  the  bone  halfway  for  the 
four  inches;  is  that  right,  Doctor?  A  Yes. 

Q  When  you  drill  ^the  hole,  do  you  drill  the  hole  on 
top  or  on  the  side?  A  On  the  side. 

Q  Like  this  (indicating)  ?  A  That  is  correct. 

Q  And  you  drill  it  at  certain  intervals  along 

79  the  bone?  A  At  intervals  of  about  a  half -inch. 

Q  And  do  you  do  it  for  the  entire  four  inches? 
A  Yes,  sir. 

Q  And  then — I  think  this  is  what  Mr.  Juror  wanted 
to  know — how  do  you  go  in  there  to  remove  the  bone,  it¬ 
self?  Would  you  mind  stepping  down  to  the  blackboard 
and  showing  us?  I  think  you  can  do  it  better  than  I  can 
ask  you.  A  (The  witness  went  to  the  blackboard.)  I 
think  you  have  to  bear  in  mind  that  the  bone  is  cylindri¬ 
cal-shape,  or  round,  but  thick,  about  an  inch-and-a-half, 
or  so,  thick;  and  when  the  drills  are  placed  on  the  thigh, 
placed  along  the  diameter  of  the  bone — and  you  have  to 
visualize,  as  I  make  the  sketch,  that  we  are  dealing  with 
a  cylindrical  shape,  which  is  round,  and  the  holes  are 
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placed  through  the  broadest  part,  which  would  be  called 
the  center  of  the  lateral  aspect. 

I  will  try  and  draw  another  sketch,  that  will  bring  this 
part  in  a  little  bit  closer. 

Let’s  say,  for  the  sake  of  argument,  that  this  is  the 
bone  (indicating) ;  I  am  going  to  enlarge  it  a  good 
deal — 

MR.  BULMAN:  You  will  have  to  speak  louder,  Doc¬ 
tor.  A  (Continuing)  — you  are  looking  at  it  on  the 
side.  Holes  are  drilled  in  the  widest  part  of  the  bone. 

Imagine,  now,  this  is  round,  like  this  (indicating).  The 
calipers  lay-off  the  distance  that  we  are  making 
80  the  cut. 

Drill-holes  are  now  placed  along  the  line  that 
corresponds  to  the  widest  part  of  the  bone. 

Then,  at  this  point,  the  drill-holes  are  now  carried  in 
this  manner  (indicating),  so  that  this  will  be  the  line 
of  incision. 

We  are  dealing,  as  I  said  before,  with  a  round  surface, 
so  that  as  the  drill-holes  are  placed  in  this  direction,  of 
course,  they  gradually  change  the  angle  a  little  bit.  Then, 
a  chisel  is  placed  through,  so  that  all  the  holes  are  con¬ 
nected-up  and  completely  cut  through.  Then  the  same 
thing  is  done  here  (indicating),  except  that,  in  order  to 
be  more  accurate  according  to  the  way  it  was  done,  in 
reverse  here,  we  usually  try  to  have  the  upper  fragment, 
the  part  to  rest  on,  like  this  (indicating),  and  the  lower 
fragment  here. 

You  can  see  now,  that  when  these  holes  are  connected- 
up,  the  bone  would  now  be  capable  of  being  pulled  apart, 
or  split  in  half  with  a  ledge  attached  to  each  portion  of  it 

In  order  to  illustrate,  we  will  pull  this  apart  a  little 
bit.  You  see  now  that  the  bone  has  been  slit,  and  yet 
enough  space  allowed  for  a  dual  purchase,  so  that  if  the 
bones  are  separated,  there  will  always  be  a  little  space  to 
rest  upon. 
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If  the  bone  is  to  be  lengthened,  and  that  type  of 

81  operation  is  done,  it  is  possible  to  pull  this  frag¬ 
ment  away  from  this  fragment,  so  that  ultimately 

additional  space  will  lengthen  the  bone.  In  this  in¬ 
stance,  in  this  case,  we  were  interested  in  shortening  the 
bone. 

Once  this  is  separated  with  the  chisel,  or  the  saw,  it  is 
possible  to  cut  away  that  much  of  it  as  would  be  neces¬ 
sary  to  shorten  the  bone.  In  this  instance,  it  was  two 
inches.  In  other  words,  we  cut  off  of  each  fragment 
enough  bone  to  shorten  the  bone  the  amount  that  we 
want. 

Q  Doctor,  I  think  the  juror  is  interested  in  this — I 
think  you  explained  that  technique  yesterday — I  think  he 
would  be  interested  to  know  how  it  is,  without  exposing 
the  entire  bone,  you  are  able  to  excise  or  cut-off  this  with 
a  chisel,  without  touching  some  of  the  flesh  that  surrounds 
the  bottom  portion  of  the  femur.  In  other  words,  how  do 
you  know  how  deep  to  go  before  you  take  out  that  seg¬ 
ment  of  bone?  A  There  is  an  instrument  that  is  made 
for  that  purpose,  that  is  shaped  like  this  (indicating). 
This  is  laid  between  the  bone  and  periosteum,  on  the  in¬ 
side,  where  you  can’t  see  anything,  and  that  acts  as  a 
protection,  so  that  when  the  chisel  moves  through,  it  hits 
the  metal,  and  not  the  muscle,  or  nerve,  or  whatever 
happens  to  be  there.  We  do  make  an  attempt  to  expose 
the  entire  bone.  First  of  all,  it  would  be  too  dangerous. 
In  the  second  place,  it  is  not  necessary,  with  the 

82  aid  of  this  type  of  instrument,  a  retractor,  we  call 
it — this  is  an  instrument  shaped  half-round.  It 

can  be  slid  in  behind  the  bone,  in  this  manner.  If  you 
imagine  this  is  the  bone,  it  can  be  slid  in.  Then,  when 
the  chisel  moves  through,  you  are  going  against  a  piece  of 
metal  which  you  know  will  delineate  how  for  you  can  go. 
So  that,  in  that  way,  you  can  cut  your  bone  without  dan¬ 
ger  of  cutting  the  tissue,  or  otherwise. 
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Q  Now,  Doctor,  when  yon  pnt  this  retractor,  as  yon 
rail  it — does  that  go  between  the  periosteum  and  the  bone, 
itself?  A  We  usually  try  to  get  it  between  the  perios¬ 
teum  and  the  bone. 

Q  And  the  periosteum  will  peel-off  and  allow  the 
instrument  to  go  around,  won’t  it,  Doctor?  A  That  is 
right. 

ME.  GALIHER :  I  think  the  jury  might  also  be  inter¬ 
ested  in  knowing  where  all  these  instruments  come  from, 
that  he  used,  Mr.  Bulman. 

ME.  BULMAN :  I  will  be  very  happy  to  cover  that 
BY  ME.  BULMAN: 

Q  Where  do  these  instruments  come  from,  Doctor? 
A  The  hospital  prepares  these  instruments.  Every  hos¬ 
pital  that  permits  of  this  type  of  surgery  has  on  hand 
suitable  instruments;  otherwise,  we  do  not  do  the 
83  operation  in  that  hospital.  And  Emergency  Hos¬ 
pital,  of  course,  is  equipped  for  this  type  of  opera¬ 
tion. 

(The  witness  resumed  the  witness-stand.) 

BY  ME.  BULMAN: 

Q  Doctor,  I  think  you  used  a  word — and  I  don’t  want 
to  play  on  words — but  you  say,  ° ‘every  hospital  that 
permits  this  type  of  operation.”  Does  that  mean  some 
hospitals  don’t  permit  it,  and  others  do,  or  do  you  mean 
to  say,  where  orthopedic  work  is  done,  that  these  type 
instruments  are  provided?  A  There  are  several  hos¬ 
pitals  in  town  that  are  not  equipped  and  do  not  have  the 
instruments;  and  when  you  post  an  operation  of  this 
kind,  they  will  tell  you  they  do  not  have  the  instruments; 
and,  therefore,  unless  you  bring  your  own,  it  wouldn’t 
be  possible  to  do  it. 

In  some  cases,  they  even  go  to  the  trouble  of  allowing 
you  to  purchase  these  instruments,  at  your  request,  so 
that  for  future  reference  they  will  have  them  on  hand.  I 
had  to  do  that,  not  long  ago. 

Q  Doctor,  once  you  cut  out  the  holes,  you  then  re¬ 
moved  an  inch  of  the  bone  on  one  side  and  an  inch  on  the 
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other,  and  then  yon  slid  the  bone  over —  A  (Interpos¬ 
ing)  Pushed  them  together. 

Q  Pushed  them  together;  and  then  you  put  on  your 
4-screw  plate,  after  that?  A  That  is  right. 

84  MB.  BULMAN :  Is  there  any  other  question? 
JTTBOR  CALDWELL:  There  is  still  some  con¬ 
fusion  here  in  this. 

MR.  GALIHER:  Why  don’t  you  ask  the  Doctor? 

THE  COURT:  What  is  the  confusion? 

JUROR  CALDWELL:  It  is  just  how  much  bone  was 
cut  off. 

THE  COURT :  Two  inches ;  one  inch  on  each  side. 
JUROR  CALDWELL:  One  inch  on  each  side? 

THE  COURT:  That’s  right — before  they  pushed  the 
two  ends  together. 

JUROR  CALDWELL :  That’s  what  I  want  to  get 
straight  in  my  own  mind.  Your  Honor,  whether  it  was 
one  inch  from  either  end? 

THE  COURT:  That’s  right;  two  inches,  which  would 
total  two  inches  of  shortening. 

MR.  BULMAN :  I  will  ask  the  Doctor — 

THE  COURT:  WLat’s  the  trouble  now? 

JUROR  CALDWELL:  It  won’t. 

THE  COURT:  It  won’t  what? 

MR.  BULLMAN :  That  is  a  question — 

THE  COURT:  Wait  a  minute. 

JUROR  CALDWELL:  One  inch  from  either  end — I 
don’t  know  whether  I  am  getting  out-of-bounds 

85  in  talking  this  way  in  court  or  not,  Your  Honor; 
but  what  I  am  trying  to  get  at,  is  whether  it  is  one 

inch  cut  off  from  either  end. 

THE  COURT:  That’s  right;  that’s  a  total  of  two 
inches  of  bone  taken  out. 

JUROR  CALDWELL:  May  I  say  what  I  am  think¬ 
ing? 

THE  COURT:  Yes. 

JUROR  CALDWELL:  It  isn’t 
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THE  COURT:  It  isn’t? 

MR.  BULMAN:  In  other  words,  if  one  inch  is  taken 
off  of  one  part,  and  one  off  of  the  other,  the  total  dis¬ 
placement  is  only  one  inch. 

THE  COURT:  What  did  yon  say?  If  one  inch  was 
taken  off  of  either  end? 

MR.  BULMAN:  Yes. 

THE  WITNESS:  Your  Honor,  may  I  correct  myself, 
and  say  that  the  juror  is  right;  that  you  have  to  take 
off  two  inches  from  each.  i 

THE  COURT:  What  did  you  take  off?  i 

THE  WITNESS:  Two  inches  from  each  end;  and  I 
was  wrong  when  I  made  the  statement,  yesterday;  I  was 
confused,  myself.  It  should  be  two  inches  from  each  end, 
so  that  when  you  push  them  together,  it  would  be  the 
total  of  two  inches. 

THE  COURT:  There  is  two  inches  taken  off  on 
86  each  end? 

THE  WITNESS:  That’s  right;  so  that  the  bone 
loses  two  inches  when  it  is  pushed  together. 

THE  COURT:  Does  that  answer  your  question? 

JUROR  CALDWELL:  That  answers  it. 

BY  MR.  BULMAN: 

Q  So,  Doctor,  your  answer  then  is  that  you  took  two 
inches  off  of  each  end?  A  Two  inches  off  of  each  end, 
is  the  proper  way  to  put  it. 

Q  Doctor,  is  this  the  method  that  you  used  in  Mr. 
Furr’s  leg?  A  That  is  the  method;  yes,  sir. 

Q  Doctor,  coming  back  to  the  original  conference  that 
you  had  with  Mr.  Furr,  I  think  you  told  us  that  prior  to 
your  engaging  in  private  practice,  in  the  District  of  Co¬ 
lumbia,  in  1946,  you  had  been  in  the  army?  A  That  is 
right 

Q  And  that  you  were  there  as  an  orthopedic  surgeon? 

A  That  is  correct 

Q  And  that  you  had  performed  numberless  operations 
involving  orthopedics?  A  Quite  a  few;  yes,  indeed. 
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Q  You  told  Mr.  and  Mrs.  Furr,  did  you  not,  that 
while  you  served  in  the  army,  that  you  did  have 

87  a  great  deal  of  experience  with  orthopedic  work! 
A  I  did. 

Q  Didn’t  you  also  tell  them.  Doctor,  that  you  had  per¬ 
formed  a  number  of  these  shortenings  while  in  the  army? 
A  I  told  Mr.  Furr  I  had  done  a  number  of  osteotomies 
of  the  femur,  which  is  the  same  operation. 

Q  Did  you  understand  that  Mr.  Furr  would  know 
what  an  osteotomy  was,  Doctor?  A  I  showed  him  photo¬ 
graphs  of  x-rays  taken,  to  illustrate  the  type  of  operation 
done. 

Q  Did  you  tell  Mr.  Furr  or  Mrs.  Furr  that  you  ac¬ 
tually  shortened  the  femur,  while  you  were  in  the  army, 
for  members  of  the  armed  services?  A  I  don’t  believe 
I  did  tell  Mr.  Furr  that. 

Q  As  a  matter  of  fact,  Doctor,  in  your  experience  in 
the  army,  did  you  ever  perform  a  shortening  of  the  fe¬ 
mur  for  any  of  our  armed  service  men?  A  I  don’t  think 
we  had  to  do  that — I  don’t  remember. 

Q  I  am  sorry?  A  I  say,  I  don’t  remember  specifi¬ 
cally  a  shortening,  although  we  did  so  many  operations 
where  bits  of  bone  were  blown  away,  and  bones  had  to  be 
corrected  and  reshaped;  but,  in  a  way,  it  was  a  similar 
operation. 

Q  Doctor,  is  it  not  a  fact — did  the  Army  permit 
shortening  of  the  femur?  A  The  question  never 

88  came  up.  I  got  no  directive  on  it. 

THE  COURT :  Didn’t  you  testify  that  the  Army 
didn’t  allow  it? 

THE  WITNESS:  The  Army  did  not  allow  elective 
operations. 

BY  MR.  BULMAN: 

Q  That’s  what  I  am  asking.  A  This  is  an  elective 
operation. 

Q  In  all  your  experience  in  the  army,  Doctor,  did  you 
ever  perform  an  operation  where  you  shortened  one  leg 
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to  conform  to  the  shorter  leg  on  the  opposite  side?  A 
No ;  I  had  no  occasion. 

Q  Would  the  Army  have  allowed  snch  an  operation? 
A  I  really  don’t  know,  because  we  had  no  occasion  to 
ask  about  it 

Q  Didn’t  you  testify  in  your  deposition  that  the  Army 
did  not  allow  that  type  of  operation?  A  I  said  the 
Army  did  not  allow  that  type  of  operation  because  it  is 
an  elective  operation,  but,  specifically,  I  had  no  occasion 
to  inquire  or  get  a  directive. 

We  were  informed  not  to  do  elective  operations,  mean¬ 
ing  cases  where  people  came  in  with  some  deformity 
which  would  prevent  them  from  serving  as  soldiers  unless 
something  of  this  type  were  done.  We  were  told  to 
89  let  these  people  out  of  the  army  rather  than  per¬ 
form  the  operation,  and  that  was  usually  followed. 

Q  Doctor,  be  kind  enough  to  let  us  see  that  x-ray  of 
February  13. 

Now,  Doctor,  before  we  go  to  that  picture,  I  invite 
your  attention  to  page  5  of  your  deposition,  in  which  this 
question  was  asked  you,  when  your  deposition  was  taken: 

“Question :  Now,  inviting  your  attention  to  your  army 
experience,  did  you  perform  any  shortening  of  the  leg, 
any  operation  involving  the  shortening  of  the  longer  leg 
to  conform  with  the  shorter  leg  in  the  army? 

“Answer:  No.  That  wasn’t  permitted  in  the  army.” 

You  gave  us  no  explanation,  at  that  time,  that  it  was 
an  elective  operation,  or  any  explanation  other  than  the 
fact  that  you  categorically  stated,  did  you  not,  Doctor, 
that  that  type  of  operation  was  not  permitted  in  the  army? 

MR.  GAL  1  HER:  I  object  to  that  Mr.  Bulman  is  now 
testifying,  and  I  don’t  see  what  that  has  to  do  with  this 
case,  anyway. 

THE  COURT:  It  goes  to  his  credibility,  that’s  all. 

MR.  GAL l HER:  He  has  never  denied  he  made  that 
statement  Mr.  Bulman  never  asked  him  about  it,  yes¬ 
terday. 
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MR.  BULMAN:  I  asked  him,  today,  and  he  said  he 
didn’t  remember. 

90  BY  MB.  BULMAN: 

Q  Yon  gave  this  answer?  A  May  I  hear  the 
answer?  I  said  I  did  not;  I  recall  saying  that. 

THE  COUBT:  Did  yon  testify  on  yonr  deposition,  at 
that  time,  that  the  Army  did  not  allow  snch  an  operation? 

THE  WITNESS:  Yes,  sir. 

THE  COUBT:  Is  that  trne? 

THE  WITNESS:  It  is  trne. 

THE  COUBT :  All  right. 

BY  MB.  BULMAN : 

Q  All  right,  now,  Doctor.  Inviting  yonr  attention  to 
the  x-ray  that  yon  have  in  front  of  yon,  which  is  dated 
2-13-47,  and  was  made  by  yon,  can  yon  tell  ns  there,  or 
show  the  ladies  and  gentlemen  of  the  jury,  the  ontline  of 
the  incision  that  yon  made  which  spells-ont  the  techniqne 
that  yon  nsed  on  the  blackboard?  A  It  is  not  very  vis¬ 
ible  on  the  x-ray,  becanse  some  callns  has  been  laid  down; 
bnt  in  a  general  way,  this  is  the  part  of  the  two  bones, 
together,  that  were  bronght  together,  and  this  is  one  of 
the  tongnes  that  has  split-off. 

A  JUBOB:  I  am  sorry;  we  can’t  rear  yon. 

MB.  GALIHEB :  Doctor,  may  I  snggest  that  yon  come 
aronnd  to  the  left  of  the  box,  and  nse  this  pointer? 

A  (Continning)  The  incision  is  represented  by 

91  this  line  at  this  point,  where  the  two  bones  are  in 
contact;  and  since  the  view  is  taken  from  the  side, 

partly  from  the  side,  we  can’t  see  the  longitudinal  split 
which  is  over  on  this  side. 

BY  MB.  BULMAN: 

Q  Let  me  ask  yon  this,  Doctor:  There  is  a  bone  to 
the  right  of  the  femur  bone,  itself?  A  This  bone? 

Q  Yes.  Will  yon  ontline  that  bone,  and  explain  to 
the  ladies  and  gentlemen  of  the  jury  what  that  bone  is, 
and  where  it  comes  from?  A  This  is  a  piece  of  bone — 


Q  (Interposing)  First,  outline  it  for  us,  please.  A 
That  had  split  off  from  the  femur,  obviously,  when  the 
chisel  went  through,  with  a  view  to  cutting  through  the 
bone;  but  it  is  on  the  mesial  aspect,  or  the  inner  side 
of  the  thigh  where,  as  I  said  in  the  beginning,  my  view 
was  not  available.  In  other  words,  I  couldn’t  see,  as  I 
didn’t  know  of  that  split. 

Q  In  other  words,  Doctor,  when  you  did  the  chiseling, 
at  that  time,  and  before  you  put  in  the  plate,  and  before 
you  lined-up  the  two  fragments  together,  a  portion  of  the 
bone,  which  wasn’t  visible  to  you,  had  broken  off  away 
from  one  of  the  fragments  of  the  bone?  A  That  is  cor¬ 
rect. 

92  Q  And  you  were  not  aware  of  that?  A  Not 
at  that  time;  no,  sir. 

Q  When  is  the  first  time,  Doctor,  you  were  aware  that 
a  piece  of  bone  of  the  femur,  on  the  mesial  side,  or  the 
underside,  had  broken  off?  A  When  the  first  x-ray  was 
taken. 

Q  And  when  was  that  taken,  Doctor?  A  I  think  it 
was  January  2,  1947. 

Q  And,  Doctor,  did  that  x-ray  reveal  that  the  screw 
was  loose?  A  It  is  not  so  reported. 

Q  Doctor,  did  you  make  any  attempt  to  remedy  that 
situation  at  that  time?  A  Yes,  sir — remedy  which  situa¬ 
tion? 

Q  This  fracture  of  the  bone  on  the  mesial  side.  A 
No:  there  was  no  attenxot  made,  because  it  isn’t  necessary. 

0  Now.  Doctor,  would  th*  fact  that  on  the  underside 
of  the  leer,  that  bone  had  broken  off,  would  that  detract 
from  the  strengthening  of  the  bone,  and  keep  the  screw 
intact,  or  cause  the  screw  to  loosen  because  the  underside 
nndeminnnlng  wasn’t  there?  A  It  wouldn’t  have  any 
effect  at  all,  except  to  add  to  the  strength  of  the  bone,  ! 
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eventually,  when  it  healed  on.  It  would  add  additional 
bone  to  the  area. 

93  Q  That  was  yonr  opinion?  A  That  is  not  my 
opinion,  alone;  it  is  the  opinion  of  most  orthopedic 

snrgeons. 

Q  Doctor,  I  asked  yon,  yesterday,  the  extent  of  the 
cast  that  yon  pnt  Mr.  Fnrr  in,  after  the  first  operation; 
and  yon  said  it  was  a  hip  cast,  the  nsnal  hip  cast. 

I  invite  yon  to  this  qnestion,  which  I  asked  yon  at  the 
deposition,  and  ask  yon  whether  or  not  this  doesn’t  re¬ 
fresh  yonr  recollection? — I  am  reading  from  page  20,  in 
response  to  a  qnestion  I  asked  yon : 

1  “Now,  Doctor,  wonld  yon  please  tell  ns  exactly  what 
yon  did  on  the  occasion  of  yonr  first  operation,  exactly 
how  yon  accomplished  shortening  of  the  right  leg  to  con¬ 
form  to  the  left  leg? 

“Answer:  An  incision  was  made  laterally  over  the 
site  selected  for  the  division  of  the  bone.  The  ontline 
on  the  bone  was  outlined,  the  area  that  was  to  be  incised, 
and  the  bone  was  cut  in  such  a  way  as  to  allow  a  Z-shaped 
tongne  to  overlap  when  the  segments  were  removed. 

“In  other  words,  to  have  some  kind  of  purchase  for  the 
two  fragments  to  prevent  angulation,  after  which  a  plate 
was  inserted  to  bridge  these  fragments,  hold  them  as 
tightly  as  possible  in  proper  alignment.  At  the  conclu¬ 
sion  of  the  placement  of  the  plate,  the  wound  was 

94  closed,  a  plaster-of-paris  spica  was  applied,  cast,  if 
yon  want  to  call  it,  which  means  a  branch-in  cast, 

from  the  chest  to  the  toes  on  the  right  side.” 

Does  that  refresh  vonr  recollection,  Doctor,  that  it 
wasn’t  a  hin  cast,  but  it  was  a  chest  cast  that  yon  ap¬ 
plied?  A  It  is  still  a  hip  cast;  and  that  cast  is  one  that 
holds  the  hip  and  the  leg,  and  usually  is  apnlied  from  the 
bottom  of  the  chest,  or  up  on  the  waist  all  the  way  down, 
and  later  on  is  trimmed  to  the  comfort  of  the  patient;  so 
that  the  word  “chest  cast”  is  not  correct  here. 
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THE  COURT:  Was  it  up  to  his  chest,  this  cast? 

THE  WITNESS :  Up  to  his  waist. 

THE  COURT:  Yon  testified,  yesterday,  that  it  wasn’t, 

didn’t  yon? 

THE  WITNESS:  To  the  waist 

THE  COURT:  Didn’t  yon  testify,  yesterday,  it  was 
only  to  his  waist?  j 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  Do  yon  testify,  today,  it  was  np  to 
his  chest? 

THE  WITNESS:  To  the  end  of  the  chest 

M'H  K  COURT :  Now,  where  was  it? 

THE  WITNESS:  Here  (indicating). 

th  hi  COURT:  And  yon  call  that  yonr  chest? 

95  THE  WITNESS :  I  feel  a  rib. 

th k  COURT:  No;  not  what  yon  feeL  Is  that 
what  yon  refer  to  as  the  waist,  here? 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  All  right 
BY  MR.  BUT, MAN: 

Q  Doctor,  after  yon  performed  the  manipulation  of 
the  angulation  that  yon  told  ns  about,  yesterday,  did  yon 
look  at  Mr.  Furr’s  right  leg  under  a  flnoroscope  to  see 
whether  or  not  your  alignment  was  correct?  A  No,  sir. 

Q  Did  yon  determine  at  that  time  whether  or  not  the 
fracture  of  that  bone  had  aligned  itself  or  was  adhering 
to  the  main  portion  of  the  femur,  after  yon  performed 
the  manipulation  for  the  angulation?  A  I  was  satisfied 
that  it  was,  and  I  could  feel  the  lump,  so  that  fluoroscopic 
control,  as  yon  keep  talking  about,  wasn’t  necessary,  and 
is  seldom  is  used  at  the  hospital. 

Q  In  other  words,  yon  felt  that  by  feeling  the  outer 
portion  of  the  leg,  that  yon  could  determine  that  that  ; 
mesial  portion,  that  fracture  on  the  bottom,  was  in  good 
position,  and  that  the  leg,  itself,  was  lined-up  properly? 

A  That  fragment  yon  refer  to  was  never  out  of  position, 
Mr.  Bulman;  it  was  always  np  against  the  bone. 
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THE  COURT:  Was  it  up  to  his  chest,  this  cast? 

THE  WITNESS :  Up  to  his  waist. 

THE  COURT :  Yon  testified,  yesterday,  that  it  wasn’t, 
didn’t  yon? 

THE  WITNESS:  To  the  waist. 

THE  COURT:  Didn’t  yon  testify,  yesterday,  it  was 
only  to  his  waist? 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  Do  yon  testify,  today,  it  was  np  to 
his  chest? 

THE  WITNESS :  To  the  end  of  the  chest 

THE  COURT:  Now,  where  was  it? 

THE  WITNESS:  Here  (indicating). 

THE  COURT:  And  yon  call  that  yonr  chest? 
95  THE  WITNESS :  I  feel  a  rib. 

THE  COURT:  No;  not  what  yon  feel.  Is  that 
what  you  refer  to  as  the  waist,  here? 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  All  right 
BY  MR.  BULMAN: 

Q  Doctor,  after  yon  performed  the  manipulation  of 
the  angulation  that  yon  told  ns  about,  yesterday,  did  yon 
look  at  Mr.  Furr’s  right  leg  under  a  flnoroscope  to  see 
whether  or  not  yonr  alignment  was  correct?  A  No,  sir. 

Q  Did  yon  determine  at  that  time  whether  or  not  the 
fracture  of  that  bone  had  aligned  itself  or  was  adhering 
to  the  main  portion  of  the  femur,  after  yon  performed 
the  manipulation  for  the  angulation?  A  I  was  satisfied 
that  it  was,  and  I  could  feel  the  lump,  so  that  fluoroscopic 
control,  as  you  keep  talking  about,  wasn’t  necessary,  and 
is  seldom  is  used  at  the  hospital. 

Q  In  other  words,  you  felt  that  by  feeling  the  outer 
portion  of  the  leg,  that  yon  could  determine  that  that 
mesial  portion,  that  fracture  on  the  bottom,  was  in  good 
position,  and  that  the  leg,  itself,  was  lined-up  properly? 
A  That  fragment  yon  refer  to  was  never  out  of  position, 
Mr.  Bulman;  it  was  always  np  against  the  bone. 
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96  Q  Doctor,  did  there  come  a  time  when  yon  re¬ 
leased  Mr.  Furr  from  the  hospital?  A  Yes,  sir. 

Q  On  what  date  was  he  released  from  the  hospital? 
A  On  January  22,  I  believe,  1947 — January  22. 

Q  And  what  was  Mr.  Furr’s  condition  at  the  time  that 
he  left  the  hospital?  A  I  have  a  note  here  which  says 
it  was  a  satisfactory  condition. 

Q  What  was  a  satisfactory  condition?  A  He  was  in 
satisfactory  condition. 

Q  Before  you  released  him  from  the  hospital,  would 
you  please  tell  us  to  what  extent  his  right  femur  had 
cured,  or  what  position  it  was  in?  A  Well,  I  had  lined- 
up  the  fragments.  The  wound  was  completely  healed; 
the  stitches  had  been  removed;  temperature  was  normal; 
he  had  no  complaints,  and,  therefore,  it  was  felt  that  he 
could  be  released;  and  he  was. 

Q  Do  you  remember  whether  or  not  he  was  still  in 
a  cast,  or  was  he  out  of  the  cast,  at  the  time  you  re¬ 
leased  him?  A  To  my  best  recollection,  he  was  still  in 
the  cast. 

Q  And  what  type  of  cast  was  he  in?  A  A  spica,  or 
hip  spica,  similar  to  the  one  that  we  have  just  described; 
in  fact,  I  think  it  was  the  very  same. 

97  Q  Doctor,  did  Mr.  Furr  visit  you  at  your  office 
after  you  released  him  from  the  hospital?  A  Yes, 

sir ;  he  did. 

Q  And  when  he  came  there,  did  he  give  you  any  com¬ 
plaints  about  pain  in  the  leg? 

THE  COTTRT:  Wh^n  did  he  go  there? 

BY  MB.  BTTLMAN: 

Q  Look  at  vour  records.  A  I  will  look  it  up.  Feb¬ 
ruary  13 — yes;  February  13  was  his  visit  to  my  office. 

Q  So.  how  many  weeks  was  it,  or  days  was  it,  from 
the  time  he  left  the  hospital  until  he  first  came  to  see 
you?  A  Well,  if  he  left  the  hospital  on  the  twenty- 
second,  and  turned  up  at  the  office  on  February  13,  well, 
that  would  be  about  two  weeks. 
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Q  And  did  he  call  you,  during  that  interval,  at  the 
office,  complaining  to  you  of  pain,  Doctor?  A  I  don’t 
recall  that  he  did. 

Q  And,  when  he  came  to  see  you  on  the  thirteenth 
of  February,  did  he  complain  to  you  of  pain?  A  I  don’t 
recall  that  he  did. 

Q  When  you  released  him  from  the  hospital,  Doctor, 
he  was  still  in  the  cast.  Will  you  tell  us  what  instruc¬ 
tions  you  gave  him  as  to  whether  or  not  he  could 

98  move  around  on  the  leg,  and  walk  on  it  without  a 
crutch,  or  what  instructions  you  gave  him?  A  He 

was  fitted  with  crutches,  and  he  was  told  he  could  walk  as 
best  he  could,  using  the  plaster  to  support,  and  then 
crutches  to  sustain  him  in  walking,  with  the  hope  that  the 
pressure  would  help  to  form  callus  and  strengthen  the 
bone. 

Q  Did  he  tell  you  he  had  carried  out  your  instruc¬ 
tions  and  had  done  what  you  had  told  him  to  do  with 
respect  to  walking,  as  you  had  instructed  him,  with  the 
crutches,  and  so  forth?  A  I  don’t  recall  anything  to  the 
contrary. 

Q  So  that  your  recollection  at  this  time  is  that  he 
carried  out  your  instructions  as  far  as  you  knew?  A 
Yes,  sir. 

Q  And  Mr.  Furr  at  all  times  was  a  very  cooperative 
patient,  wasn’t  he,  Doctor?  A  Yes;  I  think  he  was. 

Q  Now,  Doctor,  when  he  came  back  to  you  on  February 
13,  1947,  vou  took  the  x-ray  which  is  now  in  the  shadow- 
box,  didn’t  you?  A  Yes,  sir. 

Q  And  wasn’t  it  because  Mr.  Furr  told  you  he  was 
having  a  great  deal  of  trouble  with  his  leg  that 

99  caused  you  to  take  it?  A  I  don’t  recall  that.  I 
think  I  took  it  as  part  of  the  course  of  events,  to 

see  how  he  was  getting  along. 

Q  And  that  was  the  only  x-ray  you  took  from  the  time 
he  was  in  the  hospital,  before  he  was  operated  on,  to 
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February  13,  1947;  isn’t  that  correct,  Doctor?  A  That 
is  true. 

Q  Now,  Doctor,  when  you  took  the  x-rays,  you  found 
and  discovered,  I  believe,  what  this  x-rays  reveals,  that 
counting  from  the  bottom  to  the  top,  the  fourth  screw 
had  become  loosened;  is  that  correct?  A  Yes,  sir. 

Q  And  that  the  plate,  itself,  was  now  at  an  angle? 
A  Yes,  sir. 

Q  Is  that  correct?  A  Yes,  sir. 

Q  What,  if  anything,  did  you  do  to  alleviate  that 
condition  at  that  time?  A  Nothing,  because  I  didn’t 
feel  it  was  necessary  to  do  anything. 

I  would  like  to  state  that  before  plates  were  discovered, 
bones  would  be  put  together  and  held  with  plaster;  so 
that  the  presence  of  the  plate  was  merely  an  extra  precau¬ 
tion  which  is  taken,  considering  that  we  now  have  the  use 
of  these  plates,  in  the  same  way  that  x-rays  are  being 
used  today,  as  compared  to  the  time  when  there  was 
100  no  x-ray  machine. 

But  the  fact  that  the  upper  part  of  the  plate  had 
pulled  loose,  in  view  of  the  fact  that  the  bones  were  con¬ 
tracted,  and,  in  addition  to  that,  there  was  this  other 
fragment  lying  on  the  inner  side  as  an  extra  bridge,  so  to 
speak,  I  felt  that  the  much  more  conservative  plan  was  to 
leave  him  alone,  and  let  the  bone  fill-in  good  and  strong, 
irrespective  of  the  plate.  And,  as  a  matter  of  fact,  that 
is  the  proper  and  conservative  treatment  as  compared  to 
attempting  some  radical  procedure  of  going  in  there  and 
attempting  to  push  the  screws  in,  because,  even  if  I  had 
attempted  to  do  it,  I  know  it  wouldn’t  hold,  because,  once 
the  area  gives,  the  screw  has  no  purchase  any  more,  and 
it  would  be  necessary  to  place  new  holes  and  new  plates, 
and  rather  radical  procedure  which  would  not  seem 
proper. 

I  always  consider  the  conservative  measures,  first. 
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As  a  matter  of  fact,  I  have  another  x-ray  taken  subse¬ 
quently,  which  shows  there  was  some  attempt  on  the  part 
of  the  callus  to  push  the  screw  back. 

Q  Doctor,  will  you  please  show  us  on  that  x-ray,  if  you 
can,  whether  or  not  that  reveals  the  broken  bit  that  was 
in  the  bone?  A  Of  course,  at  the  time,  it  didn’t  strike 
me ;  but  at  the  moment,  I  see  this  little  fragment  here  and, 
very  likely,  it  is  the  little  bit  of  bit  that  was  broken 

101  off.  I  am  outlining  it  here. 

Q  Was  that  the  first  time  you  realized  that  the 
bit  was  still  there?  A  I  think  so,  because  the  x-ray 
taken  in  the  hospital,  that  one  of  January  second,  no 
mention  was  made  of  it  in  the  report  by  the  hospital. 

THE  COURT:  You  knew  it  was  in  there,  didn’t  you? 

THE  WITNESS:  Oh,  I  knew  it  was  there,  of  course. 

MR.  BTTLMAN :  Well,  I  just  asked  him  that. 

THE  COURT:  You  didn’t  need  this  x-ray  to  know 
that? 

THE  WITNESS:  No;  I  don’t 

MR.  BULMAN :  That  was  my  question. 

Q  When  this  x-ray  was  taken,  Doctor,  Mr.  Purr  was 
there  and  Mrs.  Furr  was  there;  did  you  at  that  time  tell 
them  that  there  was  a  piece  of  bit  in  the  bone?  A  I 
did  not 

Q  Did  you  tell  them  that  there  was  a  screw  loose  in 
the  plate?  A  Well,  I  think  that  was  obvious. 

Q  I  didn’t  ask  you  that.  I  asked  you  whether  or  not 
you  told  them  whether  there  was  a  screw  loose?  A 
There  were  so  many  things  said — 

Q  If  you  don’t  remember,  you  can  say  you  don’t 

102  remember.  Do  you  remember  or  don’t  you?  A  I 
don’t  specifically. 

Q  Did  von  tell  them,  Doctor — Mr.  and  Mrs.  Furr — 
after  you  had  that  x-ray  plate  in  front  of  you,  that  the 
metal  plate  in  there  was  on  an  angle  and  had  slipped;  did 
you  tell  them  that?  A  I  don’t  recall  discussing  it 
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Q  Did  you  tell  them,  Doctor,  with  that  plate  in  front 
of  you,  that  a  fragment  of  the  bone  had  broken  off  dur¬ 
ing  the  operation?  Did  you  ever  discuss  that  with  them? 
A  I  don’t  recall  that,  specifically,  but  I  think  we  did 
discuss  that 

Q  Was  any  comment  made  by  Mr.  or  Mrs.  Furr,  to 
you,  when  you  disclosed  that  a  portion  of  a  fragment  of  a 
bone  had  broken  off?  A  I  don’t  recall  that  there  was 
any  comment  made. 

Q  Now,  Doctor,  in  the  manipulation  of  the  angulation, 
is  it  your  testimony  that  this  screw  became  loose  and  the 
plate  became  loosened  during  that  manipulation?  A  I 
think  it  is  quite  possible,  but  I  am  not  sure. 

•  •  •  • 

103  Q  After  this  examination  in  your  office  on  Feb¬ 
ruary  13,  1947,  Doctor,  what  did  you  prescribe 

that  Mr.  Furr  do?  A  Nothing  was  prescribed  at  that 
time. 

As  I  recall  it,  he  was  told  to  continue  wearing  the 
plaster,  because  I  felt  that  in  time  the  callus  would  unite 
the  bone. 

Q  Would  you  please  tell  us  whether  or  not  you  noted 
in  your  records  that  Mr.  Furr  at  that  time  was  complain¬ 
ing  of  pain  to  you?  A  I  have  no  record  of  it;  no  com¬ 
plaints  of  pain. 

Q  Doctor,  would  you  please  tell  us  whether  or  not  Mr. 
Furr  came  to  see  you  subsequently,  and  if  so,  on  what 
date?  A  Yes.  Mr.  Furr  came  to  see  me  March  11. 

Q  ’Forty-seven?  A  1947;  yes,  sir. 

Q  And  what  was  his  condition  when  he  came  to 

104  see  you  at  that  time?  A  At  that  time,  we  re¬ 
moved  the  plaster  and  examined  his  leg  to  see  how 

firm  the  bone  was;  and  it  didn’t  seem  firm  enough  to  war¬ 
rant  removing  the  plaster,  and  so  another  plaster  was  ap¬ 
plied,  in  the  same  way  that  the  previous  one  had  been 
applied. 
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Q  And  where  was  that  plaster-cast  applied?  A  My 
record  says,  from  the  toes  to  the  groin. 

Q  In  your  office?  A  No;  I  think  it  was  done  at  Doc¬ 
tors  Hospital 

THE  COURT:  Where? 

MR.  GAL1HER:  Doctors  Hospital. 

THE  WITNESS:  Let  me  look  that  up,  to  make  sure. 

I  have  a  report  here  of  Doctors  Hospital,  showing  that 
the  old  plaster  was  removed,  hones  were  found  to  be 
healing  satisfactorily,  there  being  some  false  motion,  and 
a  plaster-of-paris  spica  was  applied  from  the  toes  to  the 
waist,  over  the  right  lower  extremity. 

BY  MR.  BULMAN: 

Q  That  is  March  11,  1947?  A  This  is  dated  March 
20th. 

Q  When  did  he  come  to  your  office?  A  March  11; 
but  the  change  of  plaster  took  place  in  the  hospital. 

Q  When  you  examined  him  in  your  office  on  the  elev¬ 
enth  of  March,  did  you  take  an  x-ray  on  that  occa- 
105  sion?  A  No  x-ray  was  made  in  March. 

Q  No  x-ray  was  made  in  March.  And  you  came 
to  the  conclusion  that  the  bone  was  not  knitting  properly, 
by  an  external  examination? 

MR.  GALIHER:  No;  he  didn’t  say  that.  He  just 
came  to  the  conclusion  it  had  not  healed,  and  the  plaster 
should  be  reapplied. 

MR.  BULMAN:  My  question  is,  how  he  came  to  the 
conclusion  that  it  wasn’t  healing? 

THE  COURT :  He  examined  it,  he  said. 

MR.  BULMAN :  How  he  examined  it. 

THE  WITNESS :  I  will  read  the  report,  again. 

MR.  BULMAN:  I  don’t  want  the  report  again.  I 
want  what  you  did. 

THE  WITNESS:  This  is  what  I  did. 

MR.  BULMAN:  What  you  did  at  the  office,  is  what 
I  want. 
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BY  ME.  BUTMAN : 

Q  How  did  yon  come  to  the  conclusion  that  you  had 
to  take  him  to  Doctors  Hospital,  for  the  purpose  of  taking 
off  one  cast  and  putting  on  another?  I  want  you  to  tell 
the  ladies  and  gentlemen  of  the  jury  what  examination 
you  made  and  how  you  made  it,  so  that  you  came  to  that 
conclusion?  A  I  don’t  recall  exactly,  but  it  is 

106  quite  possible  that  I  saw  that  the  plaster  was  get¬ 
ting  to  be  a  little  bit  ragged.  You  know,  these 

things  don’t  hold  up  so  well,  and  I  decided  it  would  be  a 
good  thing  to  change  it ;  and  I  felt  it  would  be  better  to  do 
it  in  the  hospital,  where  we  would  have  all  the  facilities. 

I  didn’t  take  him  to  Doctors  Hospital  because  I  thought 
there  was  something  wrong.  I  just  thought  the  time  had 
come  to  change  the  plaster,  and  I  wanted  to  do  it  under 
facilities  that  would  be  advantageous. 

Q  Doctor,  wasn’t  it  or  was  it  a  fact  that  Mr.  Furr 
was  complaining  to  you  that  he  was  getting  no  results, 
and  that  based  upon  that,  you  thought  it  would  be  ad¬ 
visable  to  make  a  more  thorough  examination  to  see  what 
the  cause  of  the  trouble  was?  A  I  don’t  recall. 

Q  That  wasn’t  the  reason?  A  I  don’t  recall. 

Q  So,  based  upon  your  examination,  you  decided  that 
a  new  cast  should  be  applied,  and  you  took  him  to  Doctors 
Hospital?  A  Yes,  sir. 

Q  And,  when  you  took  him  to  Doctors  Hospital,  did 
you  make  an  examination,  after  you  took  the  old  cast  off? 
A  Yes. 

Q  And  what  did  you  find,  as  a  result  of  vour 

107  examination,  after  taking  the  old  cast  off?  A  Well, 
I  just  said  I  felt  that  it  was  feeling  all  right,  but 

it  just  wasn’t  firm  enough  to  permit  weight-bearing. 

Q  But  you  had  told  him  all  along  to  walk  with  the 
cast,  with  crutches,  did  you  not?  A  In  plaster,  with 
supports. 

Q  When  you  took  this  old  cast  off,  did  you  then  look 
at  the  leg  under  a  flnoroseope  to  see  how  the  bone  was 
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aligned?  A  No;  I  didn’t  look  with  a  flnoroscope. 

Q  Did  yon  take  an  x-ray  of  the  leg  to  see  whether  or 
not  the  bone  had  lined  np  or  whether  or  not  there  was 
union  there?  A  An  x-ray  was  made  in  April,  April  17. 

Q  I  am  talking  about  when  he  was  in  Doctors  Hos¬ 
pital,  in  March.  A  No;  no  x-ray  was  made  at  the  Doc¬ 
tors  Hospital. 

Q  But  did  your  examination  reveal  that  the  bone  was 
lined-up  correctly  at  that  time,  that  is,  at  Doctors  Hos¬ 
pital?  A  Yes ;  I  felt  it  was  lined-up  correctly. 

Q  Did  you  come  to  the  conclusion  as  to  whether  or  not 
bony  union  had  commenced  to  take  place  between 

108  the  various  fragments?  A  I  came  to  the  conclu¬ 
sion  that  callus  was  being  laid  down,  and  there 

was  some  bony  union. 

Q  And  that  was  based  upon  your  digital  examination? 
A  That  is  correct. 

Q  Did  Mr.  Furr  come  back  to  you  subsequent  to  the 
date  in  March,  after  you  had  put  this  new  cast  on?  A 
Yes,  sir;  he  did. 

Q  And  what  date  was  that?  A  April  eighth. 

Q  What  was  his  condition  when  you  examined  him  on 
that  date?  A  He  was  in  good  condition;  had  no  com¬ 
plaints  to  make,  but  the  union  was  not  firm  enough  to  per¬ 
mit  weight-bearing,  without  support. 

Q  Was  he  complaining  to  you  of  pain,  Doctor?  A  I 
don’t  recall  that  he  was. 

Q  When  you  say  he  was  in  good  condition,  what  do 
you  mean  by  that,  Doctor?  A  I  mean  that  he  felt  well; 
that  he  had  no  complaint;  was  walking  around  with  the 
aid  of  the  crutches  and  the  plaster. 

Q  In  good  condition?  A  Yes. 

Q  And,  when  you  made  your  examination  in  April,  in 
your  office,  he  hadn’t  as  yet  got  good  union?  A  Not 

109  complete  union. 

Q  How  were  you  able  to  determine  he  hadn’t 
got  complete  union,  in  April,  in  your  office?  A  Because 
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we  took  the  plate  off  and  replaced  it,  and  when  the  plate 
was  off,  it  is  very  easy  to  tell  whether  the  union  is  firm. 

All  that  is  necessary  is  to  grasp  one  end  of  the  bone 
and  move  it  gently  against  the  other;  and  if  it  moves, 
even  slightly,  we  know  it  is  not  firmly  united. 

It  isn’t  necessary  to  x-ray  it  every  time,  or  look  at  it 
with  a  fluoroscope. 

Q  Now,  Doctor,  when  you  took  this  cast  off,  that  you 
put  on  in  Doctors  Hospital,  in  your  office,  did  you  put 
another  one  on  in  your  office,  or  did  you  take  him  to  a 
hospital?  A  No;  I  put  this  one  on  in  my  office;  because 
this  time  the  plaster  did  not  go  below  the  knee. 

Q  What  type  of  cast  did  you  put  on,  in  your  office? 
A  We  call  it  a  short  spica. 

Q  That  is  below  the  knee  to  the  foot?  A  Well,  the 
leg  was  left  out.  The  plaster  extended  from  the  waist  to 
the  knee. 

THE  COURT:  From  the  waist  to  the  knee? 

MR.  BTJLMAN :  From  the  waist  to  the  knee. 

THE  WITNESS:  From  the  waist  to  the  knee. 
110  BY  MR.  BULMAN: 

Q  And,  Doctor,  what  instructions,  if  any,  did 
you  give  Mr.  Furr  as  to  his  ability  to  walk  with  crutches, 
or  with  whatever  support  you  may  have  prescribed  for 
him?  A  By  this  time,  he  was  instructed  to  use  crutches 
in  walking,  and  walking  was  permitted. 

Q  Did  there  come  a  time,  Doctor,  that  he  came  to  see 
you  again?  A  Yes ;  he  came  on  April  17. 

Q  1947?  A  Yes,  sir. 

Q  And  what  was  his  condition  at  that  time?  A  About 
the  same  as  it  was  on  the  eighth. 

Q  And  did  you  take  the  cast  off  to  make  the  examina¬ 
tion?  A  No,  sir;  I  took  an  x-ray. 

Q  And  what  did  the  x-ray  reveal?  A  Well,  I  thiyifr 
I  have  it  here. 

MR.  BTJLMAN :  All  right. 
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THE  COURT:  Yon  took  an  x-ray  on  April  17  or 
April  11? 

THE  WITNESS:  April  11,  1947. 

THE  COURT:  Did  he  come  to  your  office  on  April  11? 
THE  WITNESS:  Excuse  me — that  date  was  April 
17th,  sir,  not  April  11.  I  made  a  mistake  when  I 

111  said  April  11;  it  should  have  been  April  17,  be¬ 
cause  here  is  the  x-ray. 

THE  COURT:  That’s  when  he  came  to  your  office? 
THE  WITNESS :  Yes,  sir. 

THE  COURT:  And  where  did  you  take  the  x-ray? 
THE  WITNESS:  In  the  office. 

THE  COURT:  On  April  17th? 

THE  WITNESS:  Yes,  sir. 

BY  MR.  BULMAN: 

Q  Doctor,  I  invite  your  attention  to  the  x-ray  that  was 
taken  on  April  17,  in  your  office,  and  ask  you  whether  or 
not  that  is  an  x-ray  picture  of  Mr.  Purr’s  femur?  A 
Yes ;  it  is. 

Q  And  what  kind  of  view  is  that?  A  It  is  a  lateral 
view. 

Q  Is  it  the  same  view  that  we  saw  on  the —  A  (In¬ 
terposing)  Similar ;  yes. 

Q  Would  you  put  that  up  on  the  other  side? 

THE  COURT:  2-1347. 

BY  MR.  BULMAN: 

Q  Now,  that  is  taken  from  the  same  lateral  view  as 
the  one  that  was  taken  on  2-1347?  A  Approximately; 
yes. 

Q  Would  you  please  tell  us  what  the  condition  of  the 
femur  was  on  March  17, 1947? 

MR.  GALIHER:  Excuse  me;  that  was  April  17. 

BY  MR.  BULMAN: 

112  Q  April  17.  A  April  17;  for  one  thing,  we 
can  see  that  this  fragment  is  beginning  to  bridge 

the  fracture  line  and  come  closer  and  closer  to  the  bone, 
and  at  this  point  healed-in. 
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We  can  see  here  that  the  upper  screw  had  apparently 
pushed  out  a  little  bit  more,  but,  nevertheless,  callus  was 
being  laid  down,  and  all  this  area  is  beginning  to  hea! 

The  only  place  where  there  was  still  a  gap  was  at  this 
point,  but  even  so,  there  is  a  little  bit  of  soft  callus  ap¬ 
parent  at  this  point,  and  I  was  rather  encouraged  by  this 
picture. 

Q  Let  me  ask  you  this,  Doctor:  In  your  picture  of 
2-13-47,  and  also  in  your  picture  of  4-17-47,  approxi¬ 
mately  two  months  apart,  do  either  of  those  x-rays  show 
the  technique  that  you  displayed  to  us  on  the  blackboard; 
that  is,  where  you  chiseled  through  the  respective  pieces 
of  bone?  A  I  think  so.  Here  you  see  that  edge  that 
was  left  here,  and  here  you  see  the  other  one,  which  is  a 
little  slip.  In  other  words,  that  long  fragment  I  have 
described  had  slipped  off,  originally,  at  that  point.  You 
see  the  outline  of  it,  like  this  (indicating),  and  here  you 
see  the  lower  fragment  outlined  here,  so  that  the  tech¬ 
nique  is  visible,  except  that  it  isn’t  as  sharply  delineated, 
because  by  this  time  considerable  healing  had  begun  to 
take  place. 

113  Q  Doctor,  the  bone,  as  displayed  in  the  April 
x-ray,  would  you  say  that  there  was  an  angulation 
of  the  femur  there?  A  A  slight  angulation;  yes,  sir. 

Q  And  had  some  angulation  taken  place  from  the 
February  x-ray  to  the  April  x-ray?  A  I  think,  a  little; 
yes,  sir. 

Q  Did  you  think  it  was  necessary  at  that  time  to 
manipulate  again  to  line-up  the  femur-bone  at  that  time? 
A  No,  because  I  felt  that  weight-bearing  would  straight¬ 
en  it  out. 

Q  Doctor,  after  this  x-ray  was  taken  by  you  in  April, 
did  there  come  a  time  when  Mr.  Furr  came  to  see  you 
again?  A  He  was  in  the  office  on  April  26. 

Q  April  26?  A  Yes,  sir. 

Q  And  what,  if  any,  complaint  did  he  have  at  that 
time,  when  he  came  to  see  you?  A  He  talked  about 
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making  a  trip  to  Florida.  He  had  no  complaints  to  make. 

Q  And  did  yon  tell  him  it  would  be  all  right  for  him 
to  go  to  Florida?  A  I  told  him  it  would  be  a  nice 
idea  if  he  went  after  he  got  well,  and  when  the  bones 
were  good  and  firm;  but  I  opposed  his  idea  of 

114  going  just  then. 

Q  Did  he  tell  you  he  would  delay  his  trip  to 
Florida  until  such  time  as  you  told  him  it  would  be  all 
right  for  him  to  go?  A  No.  He  was  anxious  to  go 
right  away,  but  he  did  delay  it.  I  kept  putting  him  off, 
and  saying,  1 1  Wait  a  week  or  two,  or  three  or  four,”  in 
the  hope  that  by  that  time  there  would  be  enough  union 
so  that  he  could  really  enjoy  the  trip. 

Q  Doctor,  did  there  come  a  time  you  allowed  him  to 
go  to  Florida?  A  I  don’t  recall  that  I  ever  allowed  him 
to  go;  he  didn’t  ask  me.  He  went  off  without  me  knowing 
it 

Q  Doctor,  isn’t  it  a  fact  that  before  he  went  to  Flor¬ 
ida,  he  came  to  you  and  you  gave  him  a  waterproof  cast, 
because  you  told  him  that  going  into  a  pool  and  utilizing 
his  leg  in  that  fashion  would  help  straighten  the  leg,  and 
you  encouraged  him  to  do  that?  A  No;  that  is  not  a 
fact.  He  told  me  he  had  made  up  his  mind  that  he  was 
going,  and  he  was  going  then,  because,  if  he  went  later, 
it  would  be  hot,  and  he  asked  me  if  I  would  put  on  some 
kind  of  lightweight  plaster  so  he  wouldn’t  get  so  sweated- 
up  in  it;  and,  because  of  his  request,  I  applied  a  plastic, 
or  what  is  known  as  an  air-light  type  of  plaster  to  the 
body,  in  the  same  way,  taking  up  the  same  space 

115  that  the  plaster  had  done  before. 

THE  COURT:  But  you  knew  he  was  going  to 
Florida,  didn’t  you? 

THE  WITNESS:  Oh,  I  said  he  made  up  his  mind;  I 
didn’t  know  then  he  was  going. 

THE  COURT:  I  thought  you  said  he  went  to  Flor¬ 
ida  without  your  knowing  it? 
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THE  WITNESS:  He  did  go  without  my  knowledge; 
but  I  didn’t  know  when  he  was  going,  but  because  he 
had  made  up  his  mind,  and  he  stated  he  would  go,  but  I 
knew’  he  had  planned  to  go;  yes,  sir. 

BY  MR.  BULMAN: 

Q  And,  Doctor,  you  put  on  his  leg  a  cast  w’hich  was 
water-repellent,  and  a  cast  that  he  could  go  into  the 
water  with;  isn’t  that  true?  A  Well,  it  is  designed  to 
take  a  show’er  in,  and  things  of  that  sort. 

Q  Doctor,  is  it  not  a  fact  that  a  day  or  two  after 
you  put  on  this  water-repellent  cast,  Mr.  Furr,  with  his 
wife  and  his  brother-in-law  and  sister-in-law,  left  for 
Florida? 

MR.  GALIHER:  I  think  he  has  already  answered 
that  he  didn’t  know  when  he  went,  Your  Honor. 

THE  COURT:  Yes;  he  said  he  didn’t  know  when  he 
went 

116  BY  MR.  BULMAN: 

Q  When  was  the  next  that  you  saw  Mr.  Furr? 
A  May  26. 

Q  1947?  A  Yes,  sir. 

Q  And  had  he  by  that  time  come  back  from  Florida? 
A  He  stated  he  had  been  to  Florida. 

Q  Did  you  see  him  when  he  came  back  from  Florida? 
A  Yes,  sir. 

Q  And  did  you  make  an  examination  of  him?  A  Yes. 

Q  And  what  did  your  examination  reveal?  A  I 
have  this  note  which  I  made: 

“Patient  returned  from  Florida  and  stated  that  he 
went  swimming  while  in  Florida  but  now  feels  some  pain 
at  the  site  of  the  operation;  the  left  knee  is  greatly  im¬ 
proved  and  new  x-ray  shows  one  of  the  screws  in  the 
plate  had  loosened  and  brace  was  applied.” 

Q  What  x-ray  was  that,  that  you  took,  Doctor? — a 
new  x-ray — they  didn’t  hear  the  last  sentence. 

THE  COURT:  Read  that,  again,  Doctor. 

THE  WITNESS:  (Reading) 
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“Patient  returned  from  Florida  and  stated  that  he 
went  swimming  while  in  Florida  but  now  feels  some 
pain  at  site  of  operation;  the  left  knee  is  greatly 

117  improved;  new  x-ray  shows  that  one  of  the  screws 
of  the  plate  had  loosened;  brace  was  applied.” 

BY  MR.  BUI4MAN: 

Q  Will  you  please  tell  us  where  that  x-ray  was  taken? 
A  I  think  I  was  alluding  to  this  x-ray,  the  one  that  was 
taken  before  he  left,  because  I  naturally  got  that  out  to 
see  just  what  the  situation  was. 

THE  COURT:  The  question  is,  where  was  this  new 
x-ray  taken? 

THE  WITNESS:  All  x-rays  were  taken  at  my  office, 
except  the  ones  that  were  taken  in  the  hospital;  so  I 
guess  this  was  taken  in  my  office. 

Let’s  see  if  I  have  another  note  here,  somewhere. 

THE  COURT:  You  said  that  was  May  what? 

THE  WITNESS:  May  26.  I  don’t  have  any  record 
of  it.  I  was  alluding  to  this  x-ray. 

THE  COURT:  Then  no  x-ray  was  taken  in  May;  is 
that  right? 

THE  WITNESS:  As  far  as  I  know;  yes,  sir. 

THE  COURT :  As  far  as  you  know,  there  was  no  x-ray 
taken;  is  that  right? 

THE  WITNESS:  I  think  it  was;  I  don’t  know  where 
it  is.  I  have  a  record  that  an  x-ray  was  taken  on  May  26. 
THE  COURT:  But  you  don’t  have  it,  do  you? 

THE  WITNESS:  Let’s  see  if  it  is  among  this 

118  group.  No;  I  don’t  have  it  here.  Maybe  it  is  in 
my  office;  maybe  I  can  find  it. 

BY  MR.  BULMAN: 

Q  What  is  your  note  as  of  May,  Doctor,  again?  What 
is  your  note?  A  (Reading:) 

“Patient  returned  from  Florida.” 

Q  What  was  the  date  of  that?  A  May  26. 

Q  Go  ahead;  what  does  it  say? 

THE'  COURT :  He  read  that,  once. 
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ME.  BULMAN:  I  want  him  to  repeat  it,  if  I  may. 

THE  COURT:  What?  For  the  third  time? 

!  ME.  BULMAN :  I  think  he  said  he  applied  a  brace. 

THE  COURT:  He  did;  that’s  right 
BY  ME.  BULMAN: 

Q  And  yon  took  an  x-ray;  is  that  correct?  A  I 
wonld  like  to  withdraw  that  original  statement.  I  see 
here  a  new  cast,  instead  of  brace — cast  The  word 
“brace”  doesn’t  apply  here. 

THE  COURT:  I  thought  you  read  from  a  note. 

MR.  BULMAN :  I  would  like  to  see  that  memorandum 
that  he  read  from,  Your  Honor. 

THE  COURT:  Yes;  let’s  see  it 

THE  WITNESS:  New  cast  applied. 

119  THE  COURT:  When  you  were  reading,  where 
do  you  get  that  “Brace  applied”? 

MR.  BULMAN:  '  He  has  got  “May  26”  written-in;  and 
it  says,  “Patient  returned  from  Florida  and  stated  he 
went  swimming  in  Florida  but  now  feels  some  pain  in 
the  site  of  the  operation;  the  left  knee  greatly  improved; 
new  x-ray  shows  that  one  of  the  screws  in  plate  was 
loosened;  brace  was  applied.” 

THE  COURT:  Where  did  you  get  that,  that  brace 
was  applied? 

THE  WITNESS:  The  only  way  I  can  explain  it  is, 
perhaps,  my  secretary  typed  it,  at  the  end  of  the  day.  I 
may  have  been  confused  in  thinking  he  had  a  brace,  be¬ 
cause  he  did  wear  a  brace  for  awhile  there;  but  I  be¬ 
lieve,  to  be  correct.  May  26  a  new  cast  was  applied. 

BY  MR.  BULMAN: 

Q  As  a  matter  of  fact,  Doctor,  it  is  typed-in,  and 
this  all  seems  to  be  typed  at  the  same  time.  It  is  typed- 
in,  “April  17,  1947,”  and  that  “April  17”  is  marked  out, 
and  there  is  written-in,  “May  26,”  in  writing.  Whose 
writing  is  that?  A  Mine,  I  suppose.  I  am  not  sure; 
I  really  don’t  know. 
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Q  Keep  your  voice  up;  these  people  would  like  to 
hear  what  you  say. 

120  Now,  Doctor,  on  April  17,  1947,  the  Furrs  hadn’t 
yet  gone  to  Florida,  had  they,  as  far  as  you  knew? 

A  As  far  as  I  know;  no. 

Q  And  on  April  17,  1947,  you  hadn’t  put  a  brace  on, 
had  you?  A  No;  I  don’t  think  so. 

Q  As  a  matter  of  fact,  even  in  May,  May  26,  1947, 
he  was  still  in  a  cast?  A  That  is  correct. 

Q  Doctor,  were  those  notes  which  you  have  made  up, 
at  one  time  from  some  other  original  notes? 

Let  me  ask  you  this:  Were  they  made  on  original 
notes  and  then  transcribed  on  that  one  sheet  of  paper? 
A  They  were  transcribed,  because  the  original  sheet 
here  shows  “May  26  a  new  plaster-of-paris  spica  applied; 
union  not  very  firm.  The  trip  to  Florida  taken  contrary 
to  advice.  Seems  to  have  loosened  one  screw  in  the 
plate.” 

Q  Doctor,  when  was  that  notation  on  your  record?  A 
May  26,  1947. 

Q  Doctor,  that  screw  was  loosened  before  they  went 
to  Florida,  according  to  your  own  x-ray  which  was  taken 
on  February  13,  1947;  isn’t  that  correct?  A  That  is 
correct. 

Q  So  that,  is  that  notation  then  made  incorrect?  A 
No;  this  correct,  too — it  is  loose. 

121  Q  Was  it  loose  before  he  went?  A  It  was. 

Q  So,  what  difference  did  the  trip  to  Florida  make, 
Doctor?  A  Probably  loosened  it  a  little  more. 

Q  How  do  you  know  that,  Doctor?  A  By  comparing 
the  two  plates. 

Q  What  two  plates?  A  April  eighth — or,  rather,  the 
seventeenth,  and  May  26. 

Q  Doctor,  let  me  ask  you  this :  do  you  have  your  orig¬ 
inal  records  from  which  these  typewritten  notes  were 
made?  A  This  is  it,  right  here. 

Q  May  I  see  it,  please?  A  (Witness  hands  records 
to  counsel) 
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Q  Doctor,  I  show  you  your  original  notes  and  ask 
you  if  you  find  on  your  original  notes  any  notation  on 
April  17,  1947?  A  No;  I  don’t. 

Q  I  ask  you,  then,  how  it  was  that  in  the  transcribing 
of  those  original  notes  on  this  other  sheet,  you  got  that 
notation  which  you  just  read  to  the  jury,  about  his  trip 
to  Florida,  and  the  screw  became  loose  as  a  result 

122  of  it?  A  I  think  it  is  due  to  the  fact  that  the 
x-ray  was  made  on  that  date. 

THE  COURT:  He  wants  to  know  where  you  got  that 
note  that  you  just  read? 

THE  WITNESS :  It  may  have  been  from  a  note  that 
my  secretary  made.  She  makes  notes  as  well  as  I,  and 
it  is  quite  possible  that  I  got  that  from  her. 

THE  COURT:  Let  me  see  this  sheet 

(Witness  hands  document  to  the  Court) 

THE  COURT:  When  was  this  made  up  (indicating)? 

THE  WITNESS:  I  think  that  was  made-up  sometime 
after  the  conclusion  of  the  entire  treatment,  from  notes 
that  were  compiled  from  the  hospital  and  from  my  office, 
and  wherever  possible,  at  the  request  of  the  attorney,  so 
that  he  would  know  in  a  general  way. 

THE  COURT:  That  note  that  you  have  there,  “Re¬ 
turned  from  Florida,”  that  was  taken  from  an  original 
note  made  by  you,  wasn’t  it? 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  But  that  isn’t  vrhat  is  on  that  note,  is 
it? 

THE  WITNESS:  This  wasn’t  an  attempt  at  trans¬ 
cribing,  literally,  everything.  This  was  an  attempt  at 
giving  the  attorney  some  guidance  as  to  the  various  things 
that  happened. 

123  THE  COURT:  Who  made  that  up — you,  your 
secretary,  or  nurse? 

THE  WITNESS:  Either  she,  or  I  dictated  it  to  her. 

THE  COURT:  And  where  did  you  get  that  informa¬ 
tion  from? 
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THE  WITNESS:  From  this  note. 

THE  COTJBT:  Is  there  anything  in  that  note  which 
is  the  same  as  this  note  (indicating)? 

THE  WITNESS :  No.  This  isn’t  an  attempt  at  trans¬ 
cribing,  exactly;  this  is  just  a  running  comment. 

BY  ME.  BULMAN: 

Q  You  just  told  us,  in  response  to  Judge  Curran’s 
question,  whether  or  not  that  notation,  which  is  first 
marked  April  17,  1947,  and  then  crossed-out  by  you,  and 
in  writing,  “May  26,  1947,”  is  inserted,  that  that  came 
from  your  original  notes.  Then,  in  response  to  His 
Honor’s  question,  you  tell  us  that  it  doesn’t  come  from 
your  original  notes  but  that  it  comes  from  some  recapitu¬ 
lation  that  either  you  or  your  secretary  made;  is  that 
correct?  A  Let  me  see  if  I  can  explain  this. 

Q  Just  answer  the  question.  I  am  not  asking  you 
for  an  explanation.  Answer  the  question.  A  Would  you 
repeat  the  question? 

Q  The  question  is,  that  His  Honor  asked  you  whether 
or  not  what  you  read  to  the  jury  on  two  occasions, 
124  once  because  one  of  the  ladies  here  failed  to  hear 
you,  and  it  involved  a  “brace,”  and  you  reread  it, 
and  said  that  comes  from  your  notes?  A  Yes,  sir. 

Q  Then,  when  I  was  going  to  give  you  this  piece  of 
paper,  you  said,  “I  want  to  correct  myself;  it  wasn’t  a 
brace;  it  was  a  cast.” 

Then  you  told  His  Honor  that  that  notation  was  made 
from  your  original  notes.  Thereafter,  you  told  his  Honor, 
when  His  Honor  looked  at  the  original  notes,  and  that 
information  on  the  original  note  wasn’t  contained  on  the 
piece  of  paper  you  are  reading  from,  that  that  was  a 
recapitulation  that  was  made  either  by  you  or  by  your 
secretary. 

Now,  which  of  the  two  versions  is  correct?  A  I  think, 
the  latter  version. 

Q  Doctor,  did  you  take  an  x-ray  picture  on  May  26, 
1947?  A  My  records  show  I  did. 
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Q  Do  yon  have  that  x-ray  picture  with  yon?  A  I 
don’t  seem  to  find  it  in  my  file. 

m  m  m  m 

125  Q  Doctor,  coming  back  to  May  26,  1947,  would 
yon  please  tell  ns  whether  or  not  yon  did  take  an 

x-ray  on  that  date?  A  My  records  show  I  did. 

Q  Do  yon  have  that  x-ray  with  yon?  A  I  haven’t. 

Q  Do  yon  remember  having  it  with  yon  the  day  we 
took  yonr  deposition?  I  invite  your  attention,  Doctor,  to 
page  37  of  yonr  deposition.  At  that  time  I  looked  at  an 
x-ray,  which  apparently  was  not  dated,  which  I  thought 
was  taken  on  the  twenty-sixth  of  May. 

Do  yon  have  that  x-ray,  which  was  undated,  and  which 
we  alluded  to  in  the  deposition  as  being  taken  or  might 
have  been  taken  on  M&y  26;  do  yon  have  that  with  yon? 
A  I  can’t  find  it 

Q  Didn’t  yon  keep  all  the  x-rays  together,  Doctor,  in 
Mr.  Furr’s  file,  before  the  deposition  as  well  as  after  the 
deposition?  A  Oh,  yes;  but  they  were  taken  out  and 
studied  from  time  to  time. 

Q  At  the  time  of  the  deposition,  Mr.  Furr  was  not 
under  yonr  care  any  longer,  was  he?  A  No,  sir. 

Q  And  what  reason  would  there  be  for  studying  his 
x-rays  subsequent  to  this  deposition?  A  For  rea- 

126  sons  gone  over  in  this  deposition, — to  see  what  the 
situation  was,  in  recapitulation. 

Q  Yon  mean,  in  preparation  for  this  trial,  yon  were 
reviewing  yonr  deposition  and  reviewing  the  x-ray  films? 
A  That  is  right 

Q  And  when  is  the  last  time  yon  did  that,  Doctor?  A 
I  really  don’t  remember. 

Q  Yon  don’t  remember  that?  A  A  number  of  times. 
Q  Are  the  other  x-rays  which  we  had  at  the  deposi¬ 
tion,  are  they  all  here  in  court  this  morning?  A  I  am 
not  sure;  I  think  so. 

Q  And  the  only  one  that  is  missing,  then,  so  far  as 
yon  know,  is  the  one  we  alluded  to  as  being  on  May  26, 


1947;  is  that  correct?  A  That  is  the  one  I  don’t  find; 
it  may  be  in  my  office,  in  another  envelope. 

Q  Doctor,  let’s  go  to  yonr  original  notes,  and  if  you 
will  be  kind  enough  to  look  in  your  office  at  the  noon 
recess,  we  would  appreciate  it 

Going  to  your  original  notebook,  Doctor,  May  26,  1947, 
when  next  did  you  see  Mr.  Furr?  A  On  June  23,  1947. 

Q  Is  that  from  your  original  notes  or  from  the 
127  recapitulation?  A  Original  notes. 

Q  And  did  you  examine  him  on  that  occasion? 
Keep  your  voice  up,  Doctor.  A  I  examined  him  on  that 
occasion,  when  I  found  these  fragments  not  very  firm; 
union  firm  at  one  end  but  not  at  the  other. 

Q  How  did  you  arrive  at  that  conclusion,  Doctor?  A 
By  testing  him. 

Q  Was  that  a  digital  examination,  or  by  x-ray,  or 
by  fluoroscope?  A  Both. 

Q  Also  by  x-ray?  A  X-ray  was  made  at  that  time; 
yes,  sir. 

Q  Do  you  have  your  x-ray  readings  in  your  notes, 
Doctor,  as  of  May  26,  1947,  the  x-ray  that  is  missing — 
do  you  have  your  reading  of  that  x-ray  in  your  notes? 
A  The  one  I  read  before  is  the  same. 

Q  Let’s  see  where  those  notes  are,  for  May  26.  A 
May  26. 

MR.  BULMAN:  May  I  see  them,  please? 

(Witness  hands  notes  to  counsel.) 

BY  MR.  BULMAN: 

Q  So  that  your  conclusions,  Doctor,  on  May  26,  after 
you  took  the  x-ray  were: 

“New  plaster-of -paris  spica  applied;  union  not 
127  very  firm;  trip  to  Florida  taken  contrary  to  advice 
seems  to  have  loosened  one  screw  in  the  plate.” 

That  is  the  conclusion  you  reached  from  the  May  26 
x-ray;  that  is  correct,  isn’t  it?  A  That  is  correct 

Q  The  next  one  is  June  23?  A  Yes,  sir. 
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Q  What  did  you  find  in  that  x-ray?  A  (Reading:) 

‘‘Plate  not  very  firm;  fragments  are  not  well-healed; 
union  is  firm  at  one  end  but  the  other  end  is  insecure. 
It  may  be  necessary  to  remove  the  plate  and  replace  it 
with  a  larger  one  or  tighten  the  loose  screws  if  they  will 
hold.” 

Q  Will  you  please  show  us  that  plate  that  you  took 
on  that  day?  Inviting  your  attention  to  the  x-ray  taken 
on  June  23,  1947,  that  is  an  x-ray  plate,  or  x-ray  picture, 
of  the  right  femur  of  Mr.  Furr;  is  that  correct?  A 
Taken  exactly  the  same  way,  or  about  the  same  way 
that  this  one  is  taken,  the  preceding  one. 

Q  Would  you  please  tell  us  whether  or  not  any  other 
screws  had  become  loose  at  that  time,  other  than  the 
fourth  screw?  A  No.  If  anything,  the  angulation  had 
improved,  and  it  seemed  that  the  plate  was  tighter; 
128  and  for  awhile  I  was  rather  encouraged  by  that, 
because  callus  was  being  laid  down  here ;  but, 
nevertheless,  this  little  space  in  here  indicated  this  was 
not  being  bridged  in  here  (indicating). 

Q  No.  3  screw,  from  the  bottom,  doesn’t  the  x-ray 
film  portray  that  the  head  of  that  screw  has  gotten  fur¬ 
ther  away  from  the  plate  than  in  the  x-ray  of  April  17? 
A  No.  I  think  this  is,  if  anything,  a  little  closer. 

THE  COURT:  You  mean  by  that,  you  asked  if  the 
screw  here  had  come  out? 

MR.  BTJLMAN:  Yes. 

THE  COURT:  It  could  be  possible  that  the  plate 
moved,  couldn’t  it? 

THE  WITNESS:  That’s  right. 

BY  MR.  BTJLMAN: 

Q  Based  upon  that  x-ray,  did  you  think  some  opera¬ 
tive  procedure  should  be  taken  by  you?  A  Yes.  I 
thought  a  new  plate  ought  to  be  put  in,  or  the  screws 
tightened,  if  possible. 

Q  Would  you  say  that  the  healing  process  from  April 
17,  1947,  to  June,  that  the  healing  process  had  slackened 
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or  had  taken  effect  at  all?  A  There  was  some  increase 
in  the  amount  of  callus,  and  healing  was  taking  place  very 
well  at  one  point  but  not  at  the  other;  and  it  was 

129  not  sufficient  to  hold  it  firmly. 

Q  Doctor,  based  upon  your  conclusions  after 
that  x-ray,  what  did  you  do?  A  A  new  operation  was 
done,  at  the  Emergency  Hospital,  on  July  second. 

THE  COURT :  What  was  done  in  the  new  operation? 

THE  WITNESS:  The  original  plate  was  removed. 
The  edges  of  the  wound  were  cleansed;  the  fibrous  tissue 
removed,  and  a  new  6-screw  plate  was  inserted  across  the 
fragments. 

BY  MR.  BULMAN: 

Q  Doctor,  you  now  tell  us  that  this  x-ray,  which  you 
took  in  June,  does  not  show  the  healing  processes  being 
good.  I  invite  your  attention  to  page  37  of  your  deposi¬ 
tion,  which  was  taken,  and  in  which  you  were  asked  about 
that  x-ray: 

“Question:  All  right;  now,  Doctor,  let’s  see  your  x-ray 
of  June  23,  1947. 

“Answer:  This  one  (indicating)  is  June  23,  1947. 

“Here  we  see  the  alignment  is  pretty  good.  There  is 
considerable  callus  across  here  (indicating).  The  frag¬ 
ments  are  uniting,  and  there  is  a  little  space  here  which 
is  filling  in  with  bone  (indicating).  See  the  bone  growing 
down  in  it  (indicating). 

“What  is  more  interesting  is  that  the  callus 

130  seems  to  be  pushing  the  screw  back  into  place 
because  it  is  less  out  here  (indicating)  than  it  was 

before.  As  the  callus  builds  up  it  actually  pushes  those 
screws  right  in.” 

So,  Doctor,  when  you  testified,  at  the  time  of  this  de¬ 
position,  your  conclusion  at  that  time  was  that  the  x-ray 
you  have  just  identified  as  being  taken  on  June  23,  in¬ 
dicated  that  good  healing  was  taking  place. 
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Now,  you  tell  us,  today,  that  good  healing  was  not 
taking  place,  but  as  a  result  of  that  x-ray,  you  thought 
that  further  operative  procedure  was  necessary. 

Which  of  the  two  versions  is  correct,  Doctor?  A  Well, 
they  are  both  correct.  It  is  a  question  of  what  is  best 
for  the  patient. 

Looking  at  the  x-ray,  I  was  quite  encouraged,  but  then 
I  found  that,  clinically,  the  bone  fragments  were  not  as 
firm  as  they  should  be,  judging  by  the  x-ray — after  all, 
x-rays  are  shadows — I  then  decided  that  time  had  passed 
sufficiently  for  this  to  be  firm,  and  if  it  weren’t,  there 
must  be  a  reason  for  that;  and  the  only  reason  would 
be  some  fibrous  tissue  interposing  between  the  fragments 
preventing  proper  union.  And  so  I  decided,  by  July 
second,  that  time  had  passed  sufficiently  to  do  more  than 
just  leave  the  patient  trying  to  heal,  when  it  wasn’t 
progressing  as  well  as  it  should. 

131  Q  Doctor,  when  you  examined  this  plate  on 
June  23,  1947,  did  it  or  did  it  not  indicate  there  was 
firm  union  there  of  the  bone?  A  It  did  not  indicate 
complete  union. 

Q  When  was  the  first  time  that  you  decided  it  would 
be  necessary  to  perform  this  operative  procedure?  A 
June  23. 

Q  Do  you  have  your  notes  on  that?  A  Yes. 

Q  May  I  see  them,  please?  A  (Witness  hands  rec¬ 
ords  to  counsel.) 

Q  Based  upon  your  conclusion,  did  you  perform  an 
operation  on  Mr.  Furr?  A  I  did. 

Q  And  when  did  you  perform  the  operation?  A  July 
2,  1947. 

Q  And  where  was  that  operation  performed?  A 
Emergency  Hospital. 

Q  And  what  type  of  operation  did  you  do?  A  Well, 
the  original  wound  area  was  explored;  the  fragments 
were  separated;  the  original  plate  was  taken  out,  of 
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course,  and  the  edges  of  the  wound  were  curetted,  or 
cleansed,  of  the  fibrous  tissue. 

Bearing  in  mind  the  fact  that  there  had  been  a  piece 
of  hit,  or  swrew — lots  of  times  it  is  alluded  to  as  a 
132  screw,  but  it  was  really  a  bit — was  present,  I 
thought,  while  I  was  there,  I  would  search  around 
for  that;  but  I  found  that  it  was  so  deeply  imbedded 
that  it  would  be  necessary  to  do  a  lot  of  chiseling,  which 
might  weaken  the  bone ;  and  I  realized  it  wasn’t  important 
to  take  it  out,  it  wouldn’t  do  any  harm,  since  I  was  put¬ 
ting  the  screws  in,  which  were  designed  to  stay  in,  any¬ 
way,  I  replaced  the  fragments  in  the  alignment  they 
should  be;  and  now,  since  the  original  holes  would  no 
longer  be  available  for  screws  for  plates,  I  drilled  six 
holes  in  an  entirely  different  place,  and  put  in  a  6-screw 
plate. 

Q  Doctor,  having  taken  these  numbers  of  plates  which 
you  have  just  indicated  to  us,  you  didn’t  have  to  probe 
around  for  that  bit — the  x-ray  plate,  itself,  would  have 
revealed  to  you,  with  scientific  certainty,  wouldn’t  it, 
where  that  particular  bit  was?  A  It’s  not  that  simple. 

Q  I  ask  you  to  look  at  both  of  those  x-ray  plates,  and 
ask  you  whether  you  can’t  point  out  on  that  x-ray  plate 
where  that  broken  piece  of  bit  is?  A  I  can  point  it  out 
on  the  plate,  but  I  couldn’t  point  it  out  on  the  bone,  when 
I  was  inside  there. 

Q  Well,  can’t  you,  with  a  caliper,  or  with  the  instru¬ 
ment  you  just  told  us  you  used,  point-off,  knowing  where 
the  various  screws  are,  because  you  saw  the  screws 
133  in  the  bone — after  you  exposed  the  bone,  you  saw 
the  screws — couldn’t  you  measure-off  within  one 
centimeter  of  distance  the  location? 

THE  COURT:  He  said  he  found  the  bit  was  left  in, 
but  it  was  so  imbedded  he  couldn’t  remove  it. 

ME.  BULMAN :  He  said  he  didn’t  know  where  it  was. 

THE  COURT:  Oh,  you  didn’t  know  where  it  was?  I 
thought  you  said  you  found  it  but  it  was  so  imbedded  yon 
couldn’t  remove  it? 
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THE  WITNESS:  No;  I  couldn’t  find  it 
THE  COURT:  Oh,  you  couldn’t  find  it? 

THE  WITNESS:  It  ws  so  deeply  imbedded  that  to 
go  searching  for  it,  even  with  the  scientific  instruments 
that  Mr.  Bulman  is  talking  about,  would  have  been  dele¬ 
terious,  unnecessary,  and  unduly  prolong  the  operation, 
to  say  nothing  of  weakening  it,  because  the  presence  of 
that  fragment,  from  the  outset,  did  not  impress  me  as 
being  likely  to  interfere  with  healing. 

BY  MR.  BULMAN: 

Q  You  removed  this  4-screw  plate  and  then  substitut¬ 
ed  for  it  a  6-screw  plate;  is  that  correct,  Doctor?  A 
That  is  correct.  , 

Q  How  long  was  Mr.  Furr  in  the  hospital  on  this  oc¬ 
casion?  A  He  was  there  until  August  tenth. 

134  Q  From  July  first  to  August  tenth?  A  1947. 
Q  And  what  was  his  condition  when  he  left? 

A  He  was  discharged  with  satisfactory  condition,  with 
this  note:  that  there  was  a  slight  infection  at  the  lower 
end  of  the  wound. 

Q  While  Mr.  Furr  was  in  the  hospital,  Doctor,  and 
after  you  had  put  on  this  6-screw  plate,  did  there  come  a 
time,  shortly  after  he  was  operated  on,  that  he  developed 
a  fever?  A  That  is  correct 
Q  And  was  that  brought  to  your  attention  by  Mrs. 
Furr,  his  wife? 

THE  COURT:  What?  That  he  had  a  fever? 

MR.  BULMAN:  That  he  had  a  fever. 

A  No;  it  was  brought  to  my  attention  by  the  chart. 
BY  MR.  BULMAN  .- 

Q  And  how  many  days  after  he  was  there  did  that 
come  to  your  attention?  A  Well,  the  fever  chart  shows 
it  was  on  the  fifth,  which  is  then  three  days. 

Q  Three  days  after  the  operation?  A  Yes. 

Q  Doctor,  as  a  result  of  that — what  does  fever 

135  indicate  to  you,  as  a  physician?  A  Well,  fever 
generally  indicates  infection;  and,  of  course,  since, 
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postoperatively,  we  expect  some  rise  in  fever,  in  tem¬ 
perature,  at  first  I  didn’t  consider  it  alarming,  because 
sometimes  the  presence  of  blood,  or  the  healing  process, 
will  give  the  patient  some  fever;  and  so  I  didn’t  con¬ 
sider  it  the  basis  for  any  alarm,  and  prescribed  measures 
to  reduce  the  fever;  and,  in  fact,  it  did  come  down. 

Q  What  did  you  prescribe  to  reduce  the  fever,  Doc¬ 
tor?  A  I  think  it  was  penicillin. 

Q  When  was  that?  A  I  will  look  it  up;  I  am  not 
sure. 

THE  COURT:  Did  you  say  penicillin  was  prescribed 
to  bring  down  a  fever? 

THE  WITNESS:  I  know  penicillin  was  prescribed, 
but  let  me  see. 

THE  COURT:  No;  my  question  is,  did  you  say  that 
penicillin  was  prescribed  to  bring  down  a  fever? 

THE  WITNESS:  Oh,  it  is  often  prescribed  for  that 
purpose;  yes. 

THE  COURT:  Or  is  it  prescribed  to  prevent  the 
spread  of  the  infection? 

THE  WITNESS:  Well,  to  reduce  infection  or  to  pre¬ 
vent  it,-  whichever  way  you  catch  it.  It  is  an  antibiotic. 

MR.  GALIHER:  What  does  that  mean,  Doctor? 

THE  WITNESS:  That  is  the  term  that  is  ap- 
136  plied  to  all  drugs  based  upon  the  mold  extract ; 
and  now  there  are  quite  a  number  of  them,  as  you 

know. 

THE  COURT:  You  mean  it  is  in  the  same  category 
as  aureomycin,  Chloromycetin  and  terramycin? 

THE  WITNESS:  Yes.  It  was  the  first  one  discov¬ 
ered.  | 

THE  COURT:  The  first  antibiotic? 

THE  WITNESS:  The  first  antibiotic  discovered; 
yes,  sir. 

Yes;  here  is  the  date— July  5,  1947.  The  first  thing 
that  was  done,  an  opening  was  made  at  the  site  of  the 
wound,  as  a  precaution,  to  make  sure  that  the  wound. 
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itself,  was  not  because  of  this  fever;  and  he  was  given 
50,000  nnits  of  penicillin.  Penicillin  was  continued — 

THE  COURT:  50,000  nnits  by  injection? 

THE  WITNESS:  By  injection;  yes,  sir. 

THE  COURT:  That’s  a  small  dose,  isn’t  it? 

THE  WITNESS:  It  was  repeated  frequently. 

THE  COURT:  WRat  was  his  fever  on  July  5? 

THE  WITNESS:  What  was  it  due  to? 

THE  COURT:  No;  what  was  it — what  degree? 

THE  WITNESS:  Oh,  the  amount?  103.2. 

THE  COURT:  103.2.  And  he  was  given  50,000  units 
of  penicillin,  how  often? 

THE  WITNESS:  At  nine  o’clock  he  received 
137  50,000  units ;  at  eleven  o’clock,  he  received  3  million 

units  of  penicillin. 

THE  COURT:  How  much? 

THE  WITNESS:  Three  million — 300,000  units;  and 
then  he  received  300,000  units  at  nine  o’clock  at  night 
In  other  words,  in  the  course  of  that  day,  he  had  re¬ 
ceived  650,000  units. 

BY  MR.  BULMAN: 

Q  Doctor,  did  the  fever  continue  in  spite  of  the 
penicillin  that  was  given  to  him?  A  No.  It  receded 
to  normal  on  the  seventh,  July  seventh.  It  remained 
normal  during  that  week,  and  rose  to  100  on  the  four¬ 
teenth,  which  was  about  a  week  later. 

Q  Was  Mr.  Furr  in  pain  during  this  time,  Doctor, 
in  addition  to  the  fever  that  he  had?  A  He  was  rest¬ 
less  and  uncomfortable;  yes,  sir. 

Q  And  you  prescribed  sedatives  for  him,  did  you, 
Doctor?  A  Yes;  I  did. 

Q  Doctor,  did  the  fever  continue?  A  It  continued 
for  several  days.  On  the  seventeenth  it  was  normal 
again;  then  it  rose  on  the  eighteenth  to  101;  came  down, 
was  normal  again  on  the  nineteenth,  twentieth  and  rose 
again  to  101  on  the  twenty-first. 
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Q  Doctor,  what  did  this  continued  picture  of 

138  intermittent  fever  paint  to  you?  A  Infection  is 
the  usual  cause  of  fever. 

Q  And  did  you  explore  the  possibility  of  it  being 
caused  by  the  operation  which  you  had  just  performed, 
or  as  a  result  of  it?  A  That  was  the  first  thought;  and 
then  the  window  was  cut  over  the  wound;  it  was  ex¬ 
plored,  and  found  to  be  healed  very  well;  there  was  no 
swelling,  redness,  or  induration,  or  other  signs  that  we 
associate  with  infection. 

So,  then,  I  thought,  well,  perhaps  he  had  some  throat 
or  chest  infection,  and  so  I  called-in  Dr.  Leon  Gordon. 

Q  Did  you  call  him  in,  Doctor,  or  did  the  family  call 
him  in?  A  Well,  I  believe  that  they  suggested  that  I 
call  him  in,  and  so  he  was  called  in. 

Q  And  when  Dr.  Gordon,  who  is  now  deceased,  got 
into  the  case,  did  you  ultimately  find  out  what  was  caus¬ 
ing  this  fever?  A  He  examined  Mr.  Furr,  and  he 
found  nothing  in  his  chest  or  in  his  throat — rather,  in 
his  chest. 

He  was  examined  by  a  nose-and-throat  man,  too. 

Well,  when  he  found  nothing  in  his  chest — and  we  h»H 
an  x-ray  taken,  too,  and  the  x-ray  reported  as  negative; 
and  then  we  began  to  thick  of  perhaps  the  throat  as 
being  the  source,  so  a  nose-and-throat  specialist  was 
called. 

All  during  this  time,  there  was  nothing  in  the 

139  wound  area  to  alarm  me,  or  to  apprize  me  that 
this  trouble  was  there. 

The  nose-and-throat  man  found  no  infection  in  hia 
throat. 

And  so  by  this  time  I  was  beginning  to  think  that  per¬ 
haps  the  wound  must  be  the  cause — I  couldn’t  find  any¬ 
thing  else — but  every  time  I  examined  it,  there  was 
nothing  there  that  seemed  to  be  oozing;  there  was  nothing 
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red,  or  other  signs,  until,  sometime  after  the  original 
onset,  I  probed  and  found  a  little  sinus. 

THE  COURT:  A  little  what? 

THE  WITNESS:  Sinus. 

TEE  COURT:  What  is  a  sinus? 

THE  WITNESS:  It  is  a  little  opening,  a  little  sinus, 
in  the  wound. 

BY  MR.  BULMAN : 

Q  When  was  that?  Perhaps  this  is  on  your  original 
notes,  Doctor;  you  might  be  able  to  find  it  with  more 
facility?  A  Oh,  I  think  that  would  be  in  the  hospital 
notes;  it  is  here.  I  will  find  it  (Examining  records.) 

I  am  not  quite  sure,  but  I  think  it  was  about  three 
weeks  after  the  onset  of  the  fever.  I  don’t  see  at  this 
moment  the  notes,  specifically,  about  that,  but  it  is  here, 
•  somewhere. 

140  Q  Doctor,  isn’t  it  a  fact  that  a  lump  developed 
on  the  situs  of  where  you  had  made  the  window 
in  the  cast,  and  it  became  lumpy  there,  and  you  punc¬ 
tured  the  lump;  and,  when  you  did  so,  then  it  begun  to 
drain?  A  That’s  right;  that’s  the  time  I  discovered  the 
infection. 

Q  And,  when  you  punctured  this  lump  that  appeared 
on  the  outer  surface  of  the  leg,  did  the  fever  subside. 
Doctor?  I  will  withdraw  the  question. 

What  diagnosis  did  you  make,  Doctor,  when  you  found 
this  lump  and  you  punctured  the  lump;  did  you  come 
to  a  conclusion  as  to  what  was  causing  the  infection  and 
the  fever?  A  Well,  I  came  to  the  conclusion  that  it 
was  the  wound. 

Q  And  what  type  of  infection  was  it.  Doctor;  is  there 
a  technical  name  for  it?  A  Well,  at  first  I  thought  it 
was  the  subcutaneous  tissue.  » 

Q  Subcutaneous  tissue?  A  Yes. 

Q  And  “sub”  means  below,  and  “cutaneous”  means 
skin — below  the  skin?  A  It  means  the  tissue  between 
the  bone  and  the  skin. 
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Q  That’s  right  A  But  later  on,  as  I  studied 

141  it  more,  I  came  to  the  conclusion  it  was  the 
bone. 

Q  In  other  words,  the  infection  may  have  been  seated 
either  in  the  flesh  surrounding  the  bone,  or  the  infection 
would  have  been  in  the  bone,  itself?  A  That  is  cor¬ 
rect 

Q  And  if  the  infection  was  around  the  flesh,  what 
is  the  technical  name  for  that,  Doctor?  A  Cellulitis. 

Q  And  infection  of  the  bone  is  what?  A  Osteomy- 
litis. 

Q  Now,  did  you  come  to  the  conclusion  then,  Doctor, 
that  Mr.  Furr  had  osteomylitis?  A  Yes,  sir.  To  go 
back  to  your  original  question,  I  found — I  have  a  note 
on  the  twenty-sixth,  July  26th,  in  which  I  stated,  “Punc¬ 
ture  allowed  about  30-ccs.  of  sanguinous  material  to  ex¬ 
ude.”  Sanguinous  material,  of  course,  is  blood;  and  I 
made  the  note,  “There  was  no  odor  and  a  culture  was 
taken,  and  a  gauze  wick — ” — 

THE  COURT:  A  what? 

THE  WITNESS:  “ — a  gauze  wick  was  inserted  to 
facilitate  the  drainage.” 

THE  COURT:  What  was  the  result  of  the  culture? 

THE  WITNESS :  Oh,  I  know — staphylococcus  aurens. 

THE  COURT:  What’s  that? 

142  THE  WITNESS:  That  is  the  common  germ 
that  is  found  in  boils  and  pimples,  and  things  of 

that  sort,  in  the  skin. 

BY  MR.  BTTLMAN: 

Q  Doctor,  when  you  discovered  that  there  was  osteo¬ 
mylitis  present,  or  an  infection  of  the  bone,  what  if  any 
treatment  did  you  accord  for  that  condition?  A  We 
<rave  him  penicillin;  we  continued  the  penicillin;  I  think, 
increased  the  dosage. 

Q  And  did  you  give  him  penicillin  directly  into  the 
wound,  or  did  you  give  it  to  him  intravenously,  through 
the  veins?  A  Oh,  no;  penicillin  is  given  by  intramuscu- 
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iar  injection;  not  in  the  vein,  and  not  in  the  wound;  and 
it  is  generally  given  in  what  we  call  an  aqueous  solution, 
a  water  solution,  and  it  is  repeated  at  frequent  intervals. 

Q  Did  the  penicillin  treatment  clear  up  this  condi¬ 
tion,  Doctor?  A  Well,  his  temperature  subsided.  I  will 
follow  that  along  for  you,  in  just  a  moment. 

Q  All  right.  Now,  will  you  please  tell  us,  Doctor, 
whether  there  came  a  time  when  you  released  him  from 
the  hospital?  A  Yes,  sir. 

Q  That  is  August  10th,  1947?  A  That  is  cor- 

143  rect  His  temperature  had  been  normal  for  some 
time. 

Q  Will  you  please  tell  us  whether  or  not  he  still 
had  osteomvlitis  when  you  released  him  on  August  10th, 
1947?  A  He  had  a  draining  wound,  which  would  indi¬ 
cate  the  presence  of  osteomvlitis. 

Q  And,  having  this  draining  wound,  did  you  give  him 
any  sort  of  medication  that  he  should  apply,  himself,  or 
did  you  accord  him  medication  while  he  was  at  home? 
A  He  received  medication  both  in  the  hospital  and  in 
his  home. 

Q  And  what  type  of  medication  did  he  receive  at 
home?  A  He  received  sedative  medication  and  vitamin 
therapy. 

Q  What  did  you  prescribe  for  him,  Doctor,  to  abate 
or  to  clear  up  the  osteomylitis  while  he  was  home?  A  I 
don’t  recall  at  this  time  just  what  was  given  him,  but  I 
am  sure  that  proper  medication — 

Q  (Interposing)  You  have  no  record  of  it,  that  you 
prescribed  anything  for  him?  A  No;  I  do  not 

Q  At  home?  A  No. 

•  •  •  • 

144  Q  Doctor,  will  you  be  kind  enough  to  insert  this 
x-ray,  which  you  now  have  with  you? 

THE  COURT:  What  date  is  this? 
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THE  WITNESS :  I  would  like  to  state  that  the  reason  j 
the  x-ray  wasn’t  in  the  file  was  because  the  marker  didn’t 
show  up,  and  it  was  put  aside  to  be  marked;  and  when  I 
left  this  morning,  it  was  left  on  my  desk.  i 

THE  COURT:  What  date  was  this  taken? 

Th h;  WITNESS:  May  28,  1947.  That  was  the  date 
that  Mr.  Furr  returned  after  his  trip  to  Florida. 

THE  COURT:  This  is  five  weeks  after  this  one  (indi¬ 
cating)? 

145  THE  WITNESS :  Yes,  sir. 

BY  MR.  BULMAN: 

Q  Doctor,  you  are  now  looking  at  an  x-ray  plate,  which 
you  have  identified  as  being  the  x-ray  taken  by  you  on 
May  26,  1947?  A  Yes,  sir. 

Q  Is  that  correct?  A  That  is  correct. 

Q  And  is  that  view  similar  to  the  views  of  the  other 
x-ray  plates  which  you  displayed  here  this  morning;  is 
that  correct?  A  It’s  approximate;  it  is  turned  a  little 
bit  You  see  the  femur  here,  it  is  kind  of  turned  a  little 
bit  In  other  words,  it  isn’t  a  true  A.P.  or  a  true  lateral, 
but  taken  as  though  the  patient  was  lying  on  a  table,  with 
his  leg  up  a  little  bit  this  way. 

Q  Doctor,  if  I  may  use  that  pointer,  inviting  your  at¬ 
tention  to  that  x-ray  film  which  you  have  designated  as 
being  the  one  taken  on  May  26,  1947,  I  ask  you  with  re¬ 
spect  to  this  area,  this  light  area,  or  white  area,  what  is 
that?  A  That  is  the  little  piece  of  bit  which  is  showing 
in  there. 

Q  Now,  is  that  the  right-hand  edge  of  that  bit — is 
there  any  callus  formation  between  the  edge  of  the 

146  bit  and  that?  A  There  seems  to  be  some  building 
up  around  it;  yes,  sir. 

Q  Now,  is  that  to  the  right  of  the  bone  or  to  the  left  j 
of  the  center  of  the  bone?  A  Inside;  toward  the  inside. 

Q  Now,  this  second  screw  from  the  bottom,  is  that 
adjacent  to  the  bit  and  to  the  side  of  the  bit?  A  It  is 
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probably  not  in  contact  with  it;  it  just  looks  that  way, 
superimposed,  because  there  are  three  dimensions  and  two 
dimensions  here. 

MR.  GALIHER :  What  do  you  mean  by  that,  Doctor — 
three  dimensions  and  two  dimensions? 

THE  WITNESS:  Well,  we  are  taking  a  flat  plate  of 
something  that  has  three  dimensions,  and  since  the  x-ray 
is  transparent,  everything  shows  through  from  one  side 
to  the  other,  so  that  a  shadow  casting  a  distance  of  maybe 
a  half -inch  may  look  as  if  it  is  on  top  of  it. 

BY  MR.  BULMAN: 

Q  In  other  words,  if  this  was  the  screw,  and  this  was 
the  bit,  and  the  x-ray  was  taken,  even  though  it  is  sepa¬ 
rated  by  it,  the  x-ray  would  show  it  superimposed  upon 
it?  A  That’s  correct. 

Q  Because  it  only  shows-up  metal,  and  it  doesn’t 
147  show-up  purely  callus  formation?  A  Yes,  sir. 

Q  Now,  Doctor,  I  ask  you  to  tell  us  what  this 
piece  of  bone  is,  which  I  am  outlining?  A  That  is  the 
detached  fragment  which  by  now  has  grown  attached  to 
the  shaft  of  the  bone. 

Q  I  ask  you  whether  or  not  there  is  any  filling-in  of 
callus  formation  through  this  area  here,  Doctor?  A  Yes. 
This  shows  callus  filling-in  around  the  area. 

Q  With  respect  to  screws  3  and  4,  counting  from 
the  bottom,  have  they  loosened  more,  Doctor,  since  you 
last  saw  Mr.  Furr?  A  Yes,  sir;  I  think  they  did. 

Q  Now,  Doctor,  you  had  that  selfsame  x-ray  before 
you — if  you  will  be  kind  enough  to  refer  to  the  deposition, 
page  37 : 

“Question:  All  right;  now,  the  x-ray  which  you  are 
now  viewing,  Doctor,  which  has  no  date  on  it,  and  which 
we  think  was  taken  on  May  26,  1947,  what  is  the  position 
of  the  bonp  in  that  picture?” 

And  at  that  time.  Doctor,  you  were  looking  at  this  x- 
rav;  isn’t  that  correct?  A  Yes,  sir. 
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Q  (Reading:) 

“Answer:  Well,  here  yon  see  that  the  alignment  is 
good,  and  the  plate  is  being  snrronnded  by  bone 

148  and  considerable  callns  is  bnilding  np  across  the 
gap,  and,  in  fact,  the  gap  is  almost  healed,  the  bone 

actnally  across  the  fractured  portion  of  the  bone.” 

Now,  is  it  your  opinion  at  this  time  that  yon  have  good 
alignment,  that  yon  have  good  callns,  and  that  the  bone 
is  in  good  position?  A  The  alignment  is  good,  because 
a  straight  line  drawn  would  indicate  that  these  two  frag¬ 
ments  are  not  angulated.  The  callns  is  building-up  not 
only  on  the  inner  side,  but  in  front  of  the  plate,  and  as 
yon  see,  an  attempt  is  being  made  by  the  bone  to  sur¬ 
round  the  loosened  screw  that  is  shown  in  the  upper  por¬ 
tion  here. 

There  is  a  good  deal  of  callus  on  top  of  the  plate  at 
this  point  (indicating),  and  callus  is  forming  out  here  in 
this  area,  with  the  exception  of  this  little  gap  that  I  out¬ 
lined  at  this  point. 

Q  Now,  Doctor,  if  the  x-ray,  showing  as  it  does  the 
condition  of  the  leg,  as  you  have  just  described,  then  the 
trip  that  Mr.  Furr  made  to  Florida  didn’t  do  any  injury 
to  the  bone,  did  it?  A  I  don’t  think  it  did. 

0  When  did  you  treat  Mr.  Furr  again,  or  when  did 
vou  see  him?  A  The  next  time  I  saw  him  was  June  23, 
1947. 

0  Between  the  time  you  saw  him  on  May  26, 

149  1947,  and  June,  did  he  call  you  at  the  office  or  did 
you  have  any  knowledge  as  to  what  the  condition 

of  the  leg  was,  during  that  interval  of  time?  A  I  had 
no  notes  to  say  whether  he  called  or  not,  but  I  know  we 
were  in  contact,  either  his  wife  or  he — I  think  his  wife 
called  me  and  apprised  me  of  what  his  condition  was. 

Q  Doctor,  it  was  subsequent  to  this  date,  wasn’t  it, 
that  you  removed  this  plate  and  these  four  screws?  A 
Yes,  sir. 
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Q  And  I  think  yon  told  ns  abont  the  time  yon  discov¬ 
ered  the  osteomylitis  condition  of  the  bone,  and  Mr.  Fnrr 
went  home  after  August,  1947. 

Now,  did  yon  visit  Mr.  Fnrr  at  his  hornet  A  Yes;  I 
did. 

Q  Wonld  yon  please  describe  to  the  ladies  and  gen¬ 
tlemen  of  the  jury  what  the  condition  of  his  leg  was,  at 
the  time  yon  visited  at  his  home,  and  the  time  that  yon 
were  there  t  A  I  visited  him  on  Angnst  25,  1947,  and  I 
fonnd  that  he  had  some  drainage,  and  went  ont  and 
dressed  his  wonnd. 

Q  At  that  time  did  Mr.  Fnrr  complain  to  yon  that  the 
infection  was  giving-off  a  terrific  odor,  and  that  he  was 
nanseons  and  sick  as  a  resnlt  of  the  pntrid  smell  ? 
150  A  I  think  there  was  something  of  that  sort;  yes, 
sir. 

Q  Doctor,  wasn’t  it  a  fact  that  there  was  a  terrific 
stench,  and  that  the  stench  made  Mr.  Fnrr  very  ill ;  don’t 
yon  know  that?  A  I  didn’t  enjoy  the  stench,  either. 

Q  I  didn’t  ask  yon  whether  yon  enjoyed  it;  I  asked 
yon,  didn’t  that  prevail?  A  Yes;  that  did. 

Q  And  wasn’t  it  sufficient  to  cause  nausea?  A  I 
think  so. 

Q  And  was  there  any  way  to  avoid  it  or  obviate  it, 
or  cut  down  the  smell  of  the  infection,  that  yon  knew  of? 
A  I  think  we  did  consider  using  some  of  the — what  do 
they  call  them — chlorophvl  derivatives,  the  kind  yon  spray 
around  the  room,  and  so  forth;  but  I  don’t  remember 
whether  we  really  did  or  not 

Q  In  what  was  Mr.  Furr’s  leg — in  a  cast,  at  this  time, 
if  yon  remember?  A  It  was  in  a  cast. 

Q  And  the  area  where  the  infection  was,  was  that 
opened  by  way  of  a  window?  A  Yes.  I  remember  we 
made  a  window,  and  a  pad  of  gauze  was  placed  over  the 
drainage  area. 
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Q  What  medication,  if  any,  Doctor,  did  yon  give 

151  to  try  to  clear  np  this  osteomylitis,  or  infection  of 
the  bonet  A  At  that  time  I  think  we  nsed  what 

we  call  supportive  measures. 

He  had  a  great  deal  of  penicillin  in  the  hospital  We 
decided  he  had  had  enongh  of  that,  and  we  gave  him  meas¬ 
ures  that  were  designed  to  bnild  np  his  general  health, 
vitamins,  and  sedatives,  and  an  attempt  was  made  to 
increase  his  weight  and  help  him  to  gain  strength,  and  so 
forth. 

Q  Bnt  no  medication  of  any  kind  was  given,  other 
than  vitamins?  A  No  specific  medication. 

Q  And  when  did  yon  see  him  again,  Doctor?  A  On 
September  third,  when  he  came  to  my  office. 

Q  Wonld  yon  please  describe  his  condition  on  Septem¬ 
ber  3,  1947?  A  Well,  he  was  still  draining,  and  there 
was  still  an  odor,  and  apparently  the  healing  was  not 
progressing  as  satisfactorily  as  I  had  hoped,  and  we 
began  to  talk  abont  what  to  do  abont  it 

And  the  qnestion  arose  as  to  whether  or  not  we  might 
get  another  opinion. 

Mr.  Farr  suggested  that  we  call  Dr.  Peterson’s  atten¬ 
tion  to  this  and  ask  his  opinion.  I  made  the  appoint¬ 
ment,  and  he  went  to  see  Dr.  Peterson. 

Q  Up  to  the  time  that  Mr.  Furr  suggested  that  a 

152  consultation  be  had  with  another  orthopedist,  yon, 
on  your  own  volition,  did  not  make  any  suggestion? 

A  No.  I  was  hoping  that  little-by-little  this  wonld  heal, 
because  it  does  take  a  long  time. 

Q  And  you  didn’t  procure  any  other  antibiotic,  other 
than  penicillin?  A  After  he  left  the  hospital,  he  received 
no  penicillin,  so  far  as  I  remember. 

Q  And  you  depended  on  nature  to  clear  up  the  infec¬ 
tion,  with  these  other  measures  that  you  described;  is 
that  correct,  Doctor?  A  Yes. 

Q  Was  there  an  appointment  made  with  Dr.  Peterson? 
A  Yes,  sir. 
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Q  Will  yon  please  tell  ns  whether  or  not  yon  went 
with  the  Fnrrs  to  see  Dr.  Peterson?  A  No;  I  did  not 
accompany  Mr.  Fnrr  to  Dr.  Peterson’s  office. 

Q  Did  yon  call  np  Dr.  Peterson  and  arrange  for  an 
appointment?  A  I  made  the  arrangement;  yes,  sir. 

Q  Do  yon  know  of  yonr  own  knowledge  whether  or  not 
Dr.  Peterson  did  examine  Mr.  Fnrr?  A  I  do  know. 

Q  And  wonld  yon  please  tell  ns  whether  or  not 

153  yon  received  a  report  from  Dr.  Peterson  concern¬ 
ing  his  examination?  A  I  received  snch  a  report 

dated  September  5,  1947. 

Q  That  was  how  many  days  after  this  visit  that  he 
had  with  yon  at  yonr  office?  A  Two  days. 

•  •  •  • 

154  Q  As  a  resnlt  of  receiving  the  letter  from  Dr. 
Peterson,  did  yon  change  yonr  procedure  on  the 

treatment  of  Mr.  Furr’s  leg?  A  Not  immediately;  no. 

Q  Did  Mr.  Fnrr  come  to  see  yon  subsequent  to  the 
examination  by  Dr.  Peterson?  A  Between  the  visit  to 
Dr.  Peterson  on  September  11,  he  made  no  visits  to  my 
office. 

Q  And  when  did  he  come  to  yonr  office  again?  A 
He  came  on  September  11,  but  that  was  for  the  purpose 
of  going  to  Baltimore,  and  I  accompanied  him  to  Balti¬ 
more  to  see  another  surgeon. 

Q  Did  Mr.  Fnrr  call  you  and  tell  you  that  Dr.  Peter¬ 
son  had  examined  him?  A  He  did. 

Q  And  did  Mr.  Furr  suggest  that  he  would  like  to 
have  somebody  else  be  called-in,  in  consultation,  concern¬ 
ing  his  leg?  A  I  think  he  did. 

Q  And,  pursuant  to  that  conversation  with  Mr.  Fnrr, 
was  there  an  appointment  made  in  Baltimore?  A  Yes; 
there  was. 

Q  And  did  you  go  along  on  that  trip?  A  I 
went  with  him;  yes. 


155 
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Q  And  who  else  went  with  you  to  Dr.  Nachlas’  office? 
A  I  think  Mrs.  Furr  went 
Q  Was  it  Dr.  Nachlas?  A  Yes;  Dr.  Nachlas. 

Q  Who  went  along  on  that  trip?  A  As  I  remember 
it,  Mrs.  Furr,  and  I  think  it  was  Mr.  Goldberg. 

Q  Mr.  Goldberg,  here  (indicating),  Mr.  Furr,  Mrs. 
Furr,  Mr.  Goldberg,  and  yourself?  A  That’s  right 
Q  Did  Dr.  Nachlas  make  an  examination  of  Mr.  Furr? 
A  He  did. 

Q  And  did  you  observe  him  make  the  examination? 
A  We  made  it,  together. 

Q  And  would  you  tell  us  what  he  did?  Tell  us  what 
Dr.  Nachlas  did  and  what  you  saw  him  do?  A  He  ex¬ 
amined  the  wound,  and  he  probed  it  with  a  little  instru¬ 
ment  to  determine  whether  the  sinus  ran. 

He  tried  out  the  mobility  of  the  alignment  for  the  frag¬ 
ments;  noted  the  purulent  discharge,  and  I  think  he  took 
some  cultures,  but  I  am  not  certain  of  that  fact ;  and  that’s 
about  all 

Q  Doctor,  after  he  got  through  with  the  exami- 

156  nation,  didn’t  he  have  a  conversation  with  you  and 
with  the  Furrs,  and  in  the  presence  of  Mr.  Goldberg 

and  Mr.  Furr  and  Mrs.  Furr,  as  to  the  procedure  that  he 
recommended  that  you  follow?  A  We  did;  we  had  such 
a  discussion. 

•  •  •  • 

Q  In  response  to  Dr.  Nachlas’  recommendation 

157  to  you,  did  you  agree — you — did  you  agree  with  his 
opinion  as  to  what  he  suggested  that  you  do? 

MR.  GALIHER:  I  object  to  that  He  is  endeavoring 
to  get  in  the  backdoor,  now. 

THE  COURT:  No;  he  wants  to  know  whether  he 
agreed  with  him  or  not  It  isn’t  necessary  to  say  what  it 
was. 

A  I  agreed  with  him  in  principle,  but  not  as  to  time. 
BY  MR.  BULMAN: 
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Q  Now,  what,  in  principle,  did  you  agree  to?  A  I 
agreed,  in  principle,  that  he  should  receive  some  treat¬ 
ment  that  would  effectually  facilitate  the  healing;  name¬ 
ly,  to  open  the  area,  clean-out  the  diseased  bone,  and  let  it 
head. 

But  I  suggested,  that  in  view  of  the  fact  we  had  yet  to 
try  one  or  two  other  methods,  and  since  he  had  not  re¬ 
ceived  any  penicillin  since  he  left  the  hospital,  we  talked 
about  the  possibility  of  trying  that  for  a  short  time — 
putting  him  in  the  hospital  for  the  purpose,  and  giving 
him  what  amounts  to  the  kind  of  care  that  the  hospital 
would  afford. 

Dr.  Nachlas  didn’t  disagree  with  it,  but  he  was  all  for 
doing  it  at  once. 

Of  course,  it  is  fair  to  say  that  I  had  followed  this 
case  from  the  beginning.  Dr.  Nachlas  and  Dr.  Peterson 
each  had  seen  him  only  once,  and  I  felt  that  my 
158  judgment  in  this  matter,  based  upon  the  experience 
I  had  had  with  the  patient,  it  was  much  longer  than 
the  single  examination  that  each  of  them  made;  and, 
again,  considering  primarily  my  patient,  and  trying  to 
do  everything  I  could  that  would  be  in  his  favor,  and 
avoiding  unnecessary  expense,  and  so  forth,  I  thought  I 
would  try  one  other  method,  in  the  hope  that  this  would 
clear  up  the  infection,  and  eventually  heal  the  wound. 

Q  So  that  the  recommendation  that  both  Dr.  Peterson 
and  Dr.  Nachlas  suggested  to  you  was  not  followed  by  you 
for  some  period  of  time;  and  you  did  what,  Doctor? 

THE  COURT:  First,  did  Dr.  Nachlas  and  Dr.  Peter¬ 
son  make  the  same  recommendation? 

THE  WITNESS:  Approximately.  Each  one  said— 

THE  COURT :  No ;  don’t  say  what  they  said. 

MR.  BULMAN:  I  am  willing  to  have  him  say  what 
they  said. 

THE  COURT:  I  know  you’re  willing,  but  counsel  ob¬ 
jects. 
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MR.  BULMAN:  He  hasn’t,  yet;  Your  Honor  stopped 
him. 

THE  COURT:  Yes;  he  objected  to  putting  in  any  re¬ 
mark  that  Peterson  or  Nachlas  made. 

Now,  I  understand  the  doctor  to  say  that  they  both 
made  almost  the  same  recommendation.  Now,  you 

159  didn’t  follow  their  recommendation  until  you  tried 
something  else;  is  that  right,  Doctor? 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  And  what  was  the  something  else  you 
wanted  to  try? 

THE  WITNESS:  I  wanted  to  take  him  into  the  hos¬ 
pital  and  give  him  some  penicillin  daily. 

THE  COURT :  And  did  you  do  that? 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  And  was  it  successful? 

THE  WITNESS:  It  was  not. 

THE  COURT:  And  then  what  did  you  do — what  the 
two  doctors  recommended? 

MR.  BULMAN :  I  would  like  to  know  how  long  he  was 
in  the  hospital,  first,  with  this  treatment,  first,  Your 
Honor. 

THE  COURT:  Very  well;  how  long  was  he  in  the 
hospital? 

THE  WITNESS:  He  was  admitted  to  the  hospital 
four  days  after  we  saw  Dr.  Nachlas. 

THE  COURT:  You  mean,  on  the  15th  of  September? 
THE  WITNESS:  Sixteenth  of  September. 

THE  COURT :  How  long  did  he  stay  there? 

THE  WITNESS:  Until  September  24th. 

THE  COURT :  And  he  got  penicillin  every  day? 

160  THE  WITNESS:  (Examining  record.)  He  had 
penicillin  every  three  hours,  10,000  units — 100,000 

units,  excuse  me — 100,000  units  every  three  hours. 

THE  COURT:  From  September  16  to  September  24; 
is  that  right? 
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THE  WITNESS :  That  is  correct,  sir. 

BY  MR.  BULMAN: 

Q  And  what,  if  any,  effect  did  this  dosage  of  penicillin 
have  npon  the  osteomyelitis,  Doctor?  A  Well,  the  fever 
came  down  from  101  on  the  eighteenth,  on  the  twentieth 
to  normal.  On  the  twenty-fourth,  the  temperature  was 
normal. 

Q  And,  on  the  twenty-fourth  of  September,  Doctor, 
had  the  drainage  completely  stopped?  A  No,  sir;  it 
had  not. 

Q  Did  you  then  follow  the  recommendation  that  was 
made  hv  both  Dr.  Peterson  and  Dr.  Nachlas,  on  the  twen¬ 
ty-fourth  of  September,  or  did  you  send  him  home?  A 
No;  the  fever  had  come  down  to  normal.  I  took  him  to 
the  operating  room  and  put  on  a  new  patch  of  paris  spica, 
on  the  twenty-fourth  of  September,  and  discharged  him 
from  the  hospital. 

Q  With  respect  to  the  infection,  Doctor,  was  that  still 
prevalent  at  the  time  that  you  sent  him  home?  A  There 
was  still  some  drainage,  but  considerably  less. 

161  Q  When  was  the  next  time  you  saw  him,  either 
at  home  or  in  your  office?  A  I  made  a  home  visit 
on  October  tenth. 

Q  And  what  was  the  condition  of  Mr.  Furr’s  leg  at 
the  time  you  went  to  his  home  on  October  tenth?  A  It 
was  still  draining. 

Q  And  how  about  the  question  of  stench  from  the 
infection;  was  it  still  existing?  A  Oh,  yes. 

Q  What?  A  Oh,  yes. 

Q  Had  it  become  worse  or  less;  do  you  remember? 
A  I  really  can’t  remember  it,  today. 

Q  When  you  sent  him  home,  Doctor,  after  having 
given  him  this  penicillin  to  the  twenty-fourth,  did  you 
give  him  any  medication  to  take  while  he  was  home? 
A  Only  the  same  supportive  medication  that  he  had 
before. 
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Q  Yon  didn’t  change  it  to  another  antibiotic?  A  No; 
I  did  not. 

Q  And  yon  didn’t  give  him  any  other  antibiotics  while 
he  was  home,  to  help  arrest  the  infection?  A  Well,  I 
felt  he  had  had  sufficient  of  that,  if  it  was  going  to  do 
any  good. 

162  Q  Yon  didn’t  consult  with  any  internist,  or 
any  other  person,  to  see  whether  or  not  it  would 
be  advisable  to  try  some  other  method  to  arrest  the  in¬ 
fection  that  was  prevalent  at  that  time?  A  No;  I  did 
not 

Q  Doctor,  this  was  October,  and  the  osteomyelitis  was 
still  there.  When,  again,  did  yon  see  Mr.  Furr?  A  Well, 
after  that,  the  question  of  readmission  to  the  hospital 
for  the  operation,  for  the  removal  of  the  plates,  came  up, 
and  so  I  saw  him  next  when  he  was  admitted  to  the 
hospital.  That  was  October  30,  1947. 

Q  So  that,  Doctor,  from  the  time  he  was  released  from 
the  hospital  on  September  24,  1947,  to  October  30,  1947, 
no  medication  of  any  kind,  other  than  supportive  meas¬ 
ures,  such  as  vitamins  which  you  gave  him,  was  given  to 
Mr.  Furr  in  an  effort  to  arrest  the  infection  which  was 
then  prevalent  in  his  leg;  is  that  correct?  A  That  is 
correct 

Q  And,  Doctor,  during  that  entire  period  of  thirty 
days,  the  infection  was  discharging  from  the  sinus  in  the 
leg,  and  from  the  twenty-fourth  of  September  to  October 
thirtieth  there  was  a  discharge?  A  Yes,  sir. 

Q  And  there  was  also  this  stench,  which  you  have  just 
described  to  us,  prevalent;  that  is  correct,  isn’t  it? 
163  A  That  is  correct. 

Q  And  during  that  time  you  did  not  seek  con¬ 
sultation  with  other  doctors  for  the  purpose  of  getting 
their  opinion  as  to  the  arresting  of  this  infection,  did  you. 
Doctor?  A  Well,  I  had  just  seen  two  doctors,  and  we 
had  a  conference  about  it — 

THE  COTJBT :  I  can’t  hear  you,  Doctor. 
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THE  WITNESS:  I  said,  I  had  just  seen  two  very- 
competent  doctors,  and  I  saw  no  purpose  in  calling-in 
any  more. 

BY  MR.  BULMAN: 

Q  Doctor,  yon  didn’t  follow  the  recommendations  of 
these  two  doctors,  which  yon  told  His  Honor  was  almost 
similar,  nntil  October  30th,  1947;  isn’t  that  true?  A 
That  is  true. 

Q  And  on  October  30th,  1947,  based  upon  the  recom¬ 
mendations  of  these  two  doctors,  what,  if  anything,  did 
yon  do  at  the  hospital  on  October  30th?  A  I  would  like 
to  say,  before  I  answer  the  question,  based  upon  the  rec¬ 
ommendation — I  would  like  to  say,  based  upon  their  rec¬ 
ommendation  and  my  opinion  as  to  what  should  be  done, 
as  well. 

Q  Very  well;  with  that  correction,  I  would  like 
164  your  statement.  A  So,  based  upon  all  of  our 
opinion,  and  having  tried  everything  possible,  con¬ 
servative  measures,  to  avoid  taking  this  man  for  another 
operation,  I  finally  found  that  our  measures  had  not  been 
successful,  and  so  an  operation  was  performed  at  that 
time,  which  consisted  of  removing  the  6-screw  plate, 
cleansing  the  area  of  all  the  overlying  tissue;  washing  it 
out  thoroughly  with  a  saline  solution;  and  placing  the 
bones  in  alignment. 

THE  COURT:  Were  they  out-of-line? 

THE  WITNESS:  Sir? 

THE  COURT:  Were  the  bones  out-of-line  on  October 
30th? 

THE  WITNESS:  Well,  in  the  operation,  for  one  thing, 
the  plate  was  removed — 

THE  COURT:  And  the  bones  go  out-of-line,  do  they? 

THE  WITNESS:  Well,  the  operation,  once  the  plate 
is  removed,  you  have  to  move  them  out,  because  you  are 
curetting  under  and  around  the  fragments,  so  they  have 
to  be  moved. 


109  A 


May  I  read  from  the  report  of  the  operation  dated 
October  31,  1947? 

BY  MB.  BULMAN: 

Q  If  that  refreshes  yonr  recollection  as  to  what  took 
place,  Doctor,  yon  certainly  may.  A  An  incision 

165  was  made  directly  over  the  site  of  the  original  frac¬ 
ture.  The  plate  which  was  lying  there  was  re¬ 
moved,  following  which  the  bone  was  thoroughly  curetted 
of  all  soft  material  and  cleansed  of  osteolytic  tissue.  The 
wound  area  was  thoroughly  washed  with  saline  solution. 
It  was  found  that  a  bony  bridge  had  formed  across  the 
fracture  site  and  was  holding  the  bone  fragments  in 
fairly  good  position.  The  wound  was  packed  with  vase¬ 
line  gauze  and  sulfa  powder.  A  plaster-of-paris  spica 
was  applied  down  to  the  toes,  on  the  right  side. 

Q  What  is  osteolytic  tissue,  Doctor?  A  Infected 
bone. 

Q  In  other  words,  the  bone,  by  reason  of  the  infection, 
instead  of  being  callus  formation,  had  degenerated  to 
where  it  was  tissue?  A  Yes — well,  bone  is  a  tissue. 

Q  Yes,  I  know.  Did  you  remove  the  metal  plate, 
Doctor?  A  Yes,  sir. 

Q  Did  you  remove  the  screws,  the  six  screws  that  were 
holding  the  6-screw  plate?  A  Yes,  sir. 

Q  Did  you  remove  the  bit,  Doctor,  that  was  in  the 
femur  at  that  time?  A  No,  sir;  I  didn’t  see  it  anywhere, 
and  I  couldn’t  cut  his  bone  to  search  for  it. 

166  Q  Doctor,  what,  in  your  opinion,  was  causing 
this  inflammation  or  infection?  A  Germs. 

Q  And  what,  if  any,  effect  did  the  v?.e tal  plate  and  the 
metal  screws  have  upon  the  infection  f  A  It  could  have 
been  an  irritant. 

Q  And  could  it  also  be  an  irritant,  Doctor,  that  this 
bit,  which  was  also  made  of  metal,  that  you  told  us, 
wouldn’t  that  be  an  irritant,  too?  A  No;  it  couldn’t 
have  been,  because  there  was  never  any  action  around  it, 
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and  it  was  thoroughly  imbedded  in  the  bone,  and  the  bone 
was  healed  aronnd. 

If  it  were  an  irritant,  the  hone  wouldn’t  heal  at  that 
point,  and  that  bit  by  now  would  have  been  extruded 
or  pushed  out,  as  the  body  generally  does  with  an  irri¬ 
tating  substance. 

Q  So,  in  your  opinion,  Doctor,  this  little  bit  was  not 
an  irritant,  but  the  metal  plate  and  the  metal  screws 
could  have  been  irritants?  A  Could  have  been;  yes. 

Q  And  when  you  removed  this  metal  plate  and  the 
metal  screws,  Doctor,  and  did  what  you  just  told  us,  did 
yon  keep  the  wound  open,  or  did  you  close  the  wound 
over  and  let  it  heal  from  the  inside-out,  or  the  outside-in? 
A  I  left  the  wound  open  to  drain  from  the  bottom 

167  up — to  heal  from  the  bottom  up. 

Q  In  other  words,  did  you  put  any  screws  in  it 
to  hold  the  fragments  together,  after  you  had  removed 
the  screws  and  plate?  A  No,  sir.  I  put  no  more  in. 

Q  In  that  position,  did  the  bone  begin  to  heal,  after 
vou  removed  die  plate  and  the  screws?  A  Yes,  sir;  it 
did. 

Q  And  did  the  osteomyelitis  clear  up  immediately,  or 
did  it  continue  on  for  some  period  of  time?  A  It  took 
some  time  before  it  completely  healed. 

Q  When  is  the  next  time  you  saw  Mr.  Furr?  A  You 
mean  after  he  left  the  hospital? 

Q  How  long  was  he  in  the  hospital  for  this  operation? 
A  He  was  discharged  on  November  sixth  from  the  hos¬ 
pital. 

Q  And,  at  the  time  you  discharged  him,  was  the  wound 
still  draining?  A  Oh,  yes. 

Q  When  did  you  next  see  him  after  November  sixth? 
A  I  saw  him  on  November  25  at  his  home. 

Q  And  what  was  the  occasion  of  vour  visit  to  his  home 
on  November  25?  A  Redressing. 

168  Q  And  what  was  the  appearance  of  the  wound 
at  that  time?  A  It  was  draining,  but  it  looked 

healthy. 
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Q  When  next  did  you  see  him,  Doctor?  A  December 
11, 1947. 

Q  And  where  did  you  see  him  on  that  occasion?  A 
In  my  office. 

Q  And  what  did  your  examination  reveal  at  that  time, 
if  you  examined  him?  A  Well,  he  had  healed  sufficiently 
to  be  able  to  remove  the  plaster  and  replace  the  support 
with  a  brace. 

Q  And  did  he  still  have  drainage  there  at  that  time? 
A  He  had  a  little  drainage ;  yes,  sir. 

Q  When  you  put  the  brace  on  him,  will  you  please 
tell  us  when,  again,  did  you  see  him  after  that?  A  On 
December  15,  1947. 

THE  COURT:  When? 

THE  WITNESS :  The  fifteenth  of  December,  1947. 
BY  MR.  BULMAN: 

Q  And  where  did  you  see  him  on  that  occasion?  A 
At  the  office. 

Q  What  was  the  condition  of  his  leg  at  that  time?  A 
It  was  draining,  but  healing.  It  was  redressed. 

169  Q  Still  draining?  A  Yes,  sir. 

Q  And  did  you  prescribe  any  medication  for  the 
draining,  or  did  you  insert  anything  into  the  wound  to 
facilitate  the  clearing-up  of  the  infection?  A  No;  I 
don’t  think  so,  except  the  usual  antiseptic  we  use  in 
dressings. 

Q  You  merely  dressed  it,  and  depended  on  nature  to 
take  its  course?  A  I  covered  it  with  one  of  the  regu¬ 
larly-known  antiseptics. 

Q  All  right,  Doctor.  Now,  when,  again,  did  you  see 
him?  A  After  that,  he  came  at  intervals;  first,  at  inter¬ 
vals  of  five  days,  and  then  later  on  at  intervals  of  once  a 
week. 

THE  COURT:  The  question  is,  when  did  you  see  him 
next,  Doctor,  after  the  fifteenth  of  December? 

THE  WITNESS:  The  twentieth. 
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BY  MR.  BULMAN : 

Q  And  that  was  for  the  purpose  of  dressing?  A  Yes, 
sir. 

Q  And  the  draining  was  still  continuing?  A  Yes,  sir. 
Q  And  he  came  at  intervals  of  five  days,  thereafter? 
A  The  next  visit  was  December  26,  so  it  was  about 

170  six  days;  and  then  January  5,  and  then  January 
12,  and  then  the  twenty-sixth,  and  two  or  three 

times  a  month  thereafter. 

Q  And  did  the  wound  still  drain,  Doctor?  A  The 
wound  drained  until  about  March  30th. 

Q  And,  at  no  time  during  this,  did  you  actually  apply 
directly  to  the  wound,  or  intramuscularly,  any  antibiotic 
to  help  clear-up  the  infection?  A  Certainly  not. 

Q  You  felt  that  an  antibiotic  would  not  facilitate  the 
clearing-up  of  the  infection  during  this  period?  A  Well, 
I  had  given  it  a  pretty  firm  trial,  and  I  felt  he  was  get¬ 
ting  along  so  well  with  what  we  were  doing,  I  didn’t  want 
to  “gild  the  lillv,”  and  I  did  not  do  it. 

Q  Doctor,  did  there  come  an  occasion — with  what  fre¬ 
quency  did  he  continue  to  come  to  the  office  for  treatments 
after  this  last  time?  A  After  which  last  time? 

Q  You  said  you  were  giving  him,  every  five  days,  you 
were  giving  him  treatments?  A  Well,  I  can’t  remember 
the  dates  he  was  actually  in. 

Q  For  what  period  of  months  did  that  take? — we  want 
to  shorten  it  up.  A  Well — 

171  THE  COURT:  He  said,  two  or  three  times  a 
month  until  March  30th,  1948.  Is  that  the  length  of 

time  you  saw  him? 

THE  WITNESS:  No.  sir;  that  was — the  question  I 
was  asked  was,  when  was  the  drainage  healed?  And  I 
said,  “March  30th.” 

THE  COURT:  He  came  in,  you  said,  on  December 
26th,  January  5,  Januarv  12,  January  26;  that  two  or 
three  times  a  month — until  when? 

THE  WITNESS :  Until  October  5, 1948. 
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BY  MR.  BULMAN: 

Q  On  October  5,  1948 — I  invite  yonr  attention,  Doctor, 
to  July  2,  1948;  wasn’t  be  hospitalized  in  July?  A  Yes, 
sir. 

Q  For  what  pnrpose  did  yon  take  him  to  the  hospital 
on  that  date?  A  That  was  for  manipulation  of  his  knee. 

THE  COURT:  For  what? 

THE  WITNESS:  A  manipulation  of  the  knee-joint. 

THE  COURT:  Was  the  knee  frozen? 

THE  WITNESS :  Adhesions  had  formed. 

MR.  BULMAN :  I  don’t  think  the  jury  is  hearing  you, 
Doctor. 

BY  MR.  BULMAN: 

Q  What  was  the  condition  of  the  knee  at  the 
172  time  you  took  him  to  the  hospital,  Doctor?  A 
There  was  a  limitation  in  the  amount  of  flexion  he 
had,  which,  of  course,  I  attributed  to  the  long  period  of 
immobilization.  But,  after  all,  in  order  to  align  the  frac¬ 
tures  and  hold  them,  I  had  to  keep  him  in  a  long  leg 
brace  during  that  period,  and  the  muscles  that  hold  the 
joint  tend  to  shorten-up,  and  he  wasn’t  able  to  bend  his 
knee  to  a  range  which  I  thought  he  could,  if  given  an  op¬ 
portunity  ;  and  so  I  suggested  to  him  that  perhaps  a  mani¬ 
pulation  under  an  anaesthetic  would  unfreeze  the  knee  or 
break  the  adhesions,  or  otherwise  give  him  a  better  range 
of  motion. 

Q  Now,  Doctor,  so  that  the  jury  understands  you,  you 
testify  that  you  immobilized  the  right  leg  in  a  cast,  for 
the  reasons  you  have  outlined,  because  of  these  various 
operations.  Immobilization  means  that  you  kept  the  knee 
from  being  flexed;  in  other  words,  you  made  it  stiff? 
A  That  is  correct. 

Q  Do  you  remember,  when  he  went  to  Florida,  you 
only  gave  him  a  short  cast  around  the  femur?  A  That 
is  correct. 

Q  At  that  time  his  knee  wasn’t  immobilized,  was  it? 
A  No,  sir. 
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Q  So,  from  that  time,  until  you  put  on  another  hip 
cast,  it  wasn’t  immobilized;  that  is  correct?  A  That 

173  is  correct 

Q  When  you  examined  him  just  before  you  sent 
him  to  the  hospital  this  time  for  the  manipulation,  had 
the  infection  cleared-up  completely?  A  Yes,  sir. 

Q  All  right.  And  what  hospital  did  you  take  him  to 
for  the  purpose  of  manipulation?  A  The  Emergency 
Hospital 

Q  And  when  you  say  “  manipulation,  ’  ’  you  mean  you 
want  to  loosen-up  his  knee  so  he  could  flex  it?  A  Yes, 
sir. 

Q  What  was  his  degree  of  flexation,  if  that  is  the 
proper  term,  prior  to  the  time  you  took  him  to  the  emer¬ 
gency  hospital;  how  much  could  he  flex  it?  A  Not  quite 
to — let  me  make  sure. 

Q  All  right.  A  (Witness  examines  record.)  I  don’t 
remember  the  exact  amount,  but  it  was  less  than  90  de¬ 
grees. 

Q  All  right,  Doctor.  Let  me  invite  your  attention  to 
the  hospital  records  on — 

MB.  GALIHER:  May  I  suggest  that  you  show  them 
to  him,  if  you  have  the  hospital  record  there? 

MB.  BULMAN :  He  has  a  copy  of  it 

THE  WITNESS:  Yes;  here  it  is. 

BY  MB.  BULMAN : 

174  Q  (Continuing)  What  was  the  extent  of  flexion 
of  the  right  knee?  A  Well,  I  am  quoting  the  rec¬ 
ord  here,  which  I  didn’t  write;  and  I  am  going  by  the 
opinion  of  an  intern,  which  is  probably  correct — 

THE  COUBT:  You  don’t  have  to  do  that;  that  will  be 
stricken. 

MB.  BULMAN :  If  he  refreshes  his  recollection — 

thk  COUBT:  This  was  written  by  the  intern? 

THE  WITNESS:  Yes,  sir. 

BY  MR.  BULMAN: 
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Q  Did  you  learn,  do  you  remember,  Doctor,  what  the 
degree  of  flexion  was  at  the  time  you  took  him  to  the 
hospital!  A  My  best  recollection  is,  it  was  45  degrees 
of  flexion,  meaning  he  was  able  to  flex  the  knee  to  145 
degrees. 

THE  COURT:  He  was  able  to  flex  it  to  145  degrees? 

THE  WITNESS:  He  could  not  flex  it  beyond  145  de¬ 
grees. 

THE  COURT:  And  how  much  would  that  be? 

THE  WITNESS:  About  like  that  (illustrating). 

BY  MR.  BULMAN: 

Q  How  far  is  that,  Doctor?  A  (Indicating) 

175  145  degrees  is  halfway  between  complete  extension 
and  90  degrees  flexion. 

Q  So  it  was  just  about  that  much  (indicating)  ? 
A  Halfway. 

Q  Now,  Doctor,  it  was  your  purpose  to  manipulate 
the  leg,  when  you  got  him  into  the  operating  room,  so 
that  he  would  have  as  good  a  flexibility  of  the  knee  as 
possible;  isn’t  that  true?  A  That  is  true. 

Q  Now,  did  you  x-ray  the  leg  before  you  began  your 
manipulation?  A  No. 

Q  Did  you  fluoroscope  the  leg?  A  No. 

Q  Is  there  a  fluoroscope  available  to  you  in  the  Emer¬ 
gency  Hospital,  if  you  want  to  use  it?  A  Not  in  the 
operating  room;  no,  sir. 

Q  Is  it  available  in  the  hospital?  A  They  have  a 
fluoroscope  there ;  yes,  sir. 

Q  And,  so  that  the  jury  may  understand  what  a  fluoro¬ 
scope  is,  will  you  please  explain  what  a  fluoroscope  is? 
A  A  fluoroscope  is  a  plate  so  designed  that  an  x-ray 
view  of  a  part  of  the  body  becomes  visible  on  the  screen. 

Q  It  doesn’t  entail  the  taking  of  a  picture,  does 

176  it?  A  That’s  right.  It  avoids  taking  a  picture. 

Q  You  stand  your  patient  before  the  fluoro¬ 
scope  screen — 

THE  COURT:  Behind  it. 
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A-  The  patient  is  between  the  screen  and  the  x-ray- 
tube  which  sends  out  the  rays. 

THE  COURT:  But  you  stand  in  front  of  it  and  look 
into  it,  just  like  this  (illustrating),  don’t  you? 

THE  WITNESS :  That’s  right. 

THE  COURT:  And  the  patient  is  behind  it? 

THE  WITNESS:  Quite  right. 

BY  MR.  BULMAN: 

Q  It  is  rather  a  simple  technique,  isn’t  it?  A  But  it 
involves  a  technician.  Generally  speaking,  the  Doctor, 
himself,  doesn’t  manipulate  the  machine;  it  is  done  by  a 
technician. 

Q  All  right,  Doctor.  Before  Mr.  Furr  was  given  the 
manipulation,  was  he  given  a  general  anesthetic?  A  Yes, 
sir. 

Q  And  what  type  of  anesthetic  was  that?  A  Pento- 
thal  sodium. 

Q  After  he  was  given  this  anesthetic,  he  was  then 
taken  up  in  the  operating  room?  A  Yes,  sir. 

Q  And  did  you  have  anybody  assisting  you? 
177  A  Yes,  sir. 

Q  And  do  you  remember  who  assisted  you?  A 
Dr.  Ballard. 

Q  And  was  there  a  nurse  present?  A  Yes ;  there  was. 

Q  And  what  was  the  nurse’s  name?  A  Miss  Koontz. 

Q  Will  you  tell  us  how  you  first  attempted  to  mani¬ 
pulate  Mr.  Furr’s  right  knee?  Show  us  the  procedure 
that  you  used.  A  Well,  the  patient  is  lying  on  a  table, 
on  his  back. 

The  table,  of  course,  is  not  an  ordinary  table;  it  is  a 
table  that  permits  the  space  to  manipulate  it;  that  is,  the 
table  is  indented  in  such  a  way  that  the  limb  is  free,  and 
not  supported. 

The  knee  is  grasped,  or  rather,  the  leg  is  grasped,  with 
one  hand,  and  in  order  to  support  the  knee  and  prevent 
any  damage  to  tissue,  usually,  the  operator  puts  his  elbow 
or  forearm  under  the  knee;  and,  using  that  as  a  support 
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to  protect  the  knee,  the  knee  is  gently  moved  in  the  direc¬ 
tion  in  which  yon  want  the  flexion,  until  yon  hear  adhe¬ 
sions  give,  which  are  nsnally  because  of  the  limit  of  mo¬ 
tion;  and  you  continue  this  until  you  feel  you  have' 
reached  the  maximum  that  the  tissue  will  heal  without 
tearing. 

178  Q  Now,  Doctor,  let  me  ask  you  this:  In  Mr. 
Furr,  that  is,  when  you  attempted  to  relieve  the 

stiffness  in  his  knee,  you  first  put  his  knee,  the  right  knee, 
over  your  arm,  like  this  (indicating)?  A  That’s  right. 

Q  And  then  you  applied  pressure  to  the  end  of  the 
extremity,  and  in  that  way  got  leverage?  A  That  is 
correct. 

Q  And,  you  stated,  you  did  that  gently?  A  Yes. 

Q  And  did  the  adhesions  give  as  you  were  applying 
this  pressure?  A  They  did. 

Q  And  would  you  say  that  it  was  only  after  the  appli¬ 
cation  of  gentle  pressure  that  the  adhesions  gave?  A 
Yes,  sir.  j 

Q  Did  you  at  any  time  turn  your  hack  to  Mr.  Furr  and 
nut  his  foot  over  your  right  shoulder  and  apply  pressure 
in  that  manner?  A  I  don’t  remember  that,  at  all. 

Q  T  didn’t  ask  you  if  you  remembered  it:  I  asked  you 
if  you  did  it.  Did  you  do  it?  A  I  did  not. 

Q  You  did  not?  A  No,  sir. 

179  Q  That’s  your  answer?  A  Yes,  sir. 

Q  Have  you  ever  used  that  nrocedure  to  cause 
the  adhesions  to  give  in  a  knee?  A  Never,  to  my  recol¬ 
lection. 

Q  In  applying  this  gentle  pressure  to  Mr.  Furr’s  right 
leg.  would  you  say  that  the  pressure  was  of  such  a  gentle 
nature  that  it  would  not  inflict  any  hemorrhage  to  the  leg, 
er  bruises  to  the  leg.  or  contusions  to  the  leg?  Would 
that  have  been  possible,  as  a  result  of  your  gentle  pres¬ 
sure?  A  I  don’t  think  it  is  possible  to  manipulate  a  joint 
that  has  been  adherent,  like  that,  without  inflicting  some 
bruising  and  some  tearing  of  the  small  vessels. 
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Q  Now,  Doctor,  applying  the  soft  and  gentle  pressure, 
which  yon  have  just  outlined — 

MR.  GALIHER:  I  don’t  believe  he  said  “soft”. 

MR.  BULMAN:  I  will  withdraw  the  “soft”. 

BY  MR.  BULMAN: 

Q  Applying  the  gentle  pressure  you  have  just  out¬ 
lined,  Doctor,  where  would  the  bruises  come  about,  and  to 
what  extent  would  the  leg  become  bruised?  A  Well,  I 
think,  afterwards,  the  skin  and  the  outer  part  of  the  knee 
would  show  some  swelling  and  some  discoloration  as  a 
result  of  that. 

180  Q  And  would  that  be  true  of  the  entire  leg  being 
bruised  and  contused  as  a  result  of  this  gentle 

pressure,  in  unfreezing  the  adhesions?  A  I  think  it  de¬ 
pends  to  some  extent  as  to  how  far  up  the  adhesions  run, 
what  muscles  are  involved,  and  what  tissues  are  involved; 
and  a  great  many  points  of  that  type,  as  well. 

Q  Wouldn’t  that.  Doctor,  call  for  the  more  applica¬ 
tion  of  pressure?  The  more  adhesions  you  would  have, 
and  the  further  up  the  leg  you  went,  you  would  have  to 
put  more  force  to  tear  away  the  adhesions?  A  Not  nec¬ 
essarily. 

Q  Doctor,  when  you  were  applying  this  gentle  pressure, 
did  there  come  a  time  when  the  adhesions  did  give  way? 
A  There  did. 

Q  And  was  there  a  loud  and  audible  noise  when  that 
happened?  A  We  could  hear  the  adhesions  give;  yes, 
sir. 

Q  How  loud  a  noise  did  this  make,  when  the  adhesions 
gave  way,  after  this  gentle  pressure  on  vour  part?  A 
Not  very  loud.  Anyone  who  wasn’t  listening  for  it 
wouldn’t  have  heard  it 

Q  If  you  were  listening  for  it,  you  could  hear  it, 
couldn’t  you?  A  I  heard  it;  of  course,  I  was  lis- 

181  tening  for  it.  That’s  how  I  can  tell  when  the  ad¬ 
hesions  are  being  broken. 
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Q  Was  it  rather  difficult  to  break  these  adhesions? 
A  It  wasn’t  easy,  but  it  wasn’t  difficult  It  was  about 
what  I  expected. 

Q  Let  me  read  you  what  you  said  in  your  hospital 
report,  Doctor,  written  by  you :  (Reading) 

“Manipulation  procedure:  Under  general  anaesthesia 
the  right  knee  was  manipulated.  It  was  found  to  give 
rather  with  difficulty  but  after  a  time  adhesions  were  au¬ 
dibly  broken  as  the  knee  was  flexed  to  90  degrees.” 

So  it  was  rather  difficult  to  unfreeze  these  adhesions, 
wasn’t  it,  Doctor?  A  Yes;  I  guess  so. 

Q  And,  Doctor,  when  they  broke,  they  broke  audibly, 
so  you  heard  them,  and  people  in  that  room  could  hear 
them  break,  didn’t  they?  A  All  adhesions  break  audibly. 

Q  Was  there  a  tearing  sensation  when  they  broke? 
A  I  didn’t  hear  it. 

Q  Was  there  a  cracking  sensation  when  they  broke? 
A  No,  sir. 

Q  Are  you  sure  of  that?  A  Yes,  sir. 

Q  Did  you  demonstrate  to  Mr.  Furr  the  90-de- 
182  gree  flexibility  that  you  had  obtained  by  this  mani¬ 
pulation?  Do  you  remember  demonstrating  to  him? 
A  Well,  he  was  returned  to  his  room  and  told  to  exer¬ 
cise  his  knee  and  utilize  the  benefit  of  the  flexion  that  we 
had  obtained. 

Q  Didn’t  you.  Doctor,  when  you  took  him  back  down¬ 
stairs  to  his  room  in  the  hospital,  show  him  that  you  bent 
his  leg  back  to  his  thigh?  A  I  really  don’t  recall  that 
incident,  but  I  am  pretty  sure  I  must  have  done  so. 

Q  Doctor,  did  you  examine  Mr.  Furr  the  next  day? 
You  did  this  on  the — this  manipulation  took  place  on  July 
3,  1948;  did  you  examine  him  the  next  day?  A  I  called 
on  him  the  next  day. 

Q  In  the  hospital?  A  Yes,  sir. 

Q  Didn’t  Mr.  Furr  complain  to  you  of  pain  in  his 
leg?  A  I  reallv  don’t  remember,  but  it  wouldn’t  sur¬ 
prise  me  if  he  did  have  some  pain. 
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Q  And  did  lie  also,  Doctor,  call  yonr  attention  to  his 
leg,  which  at  that  time  was  turning  black-and-blne  from 
bruises?  A  No;  I  don’t  recall  it,  and  I  don’t  see  any 
note  about  it,  as  made  by  me,  or  anyone  else. 

183  Q  Doctor,  do  you  remember  telling  Mr.  Furr 
the  next  day,  when  you  visited  him  in  the  hospital, 
that  you  almost  broke  your  arm  off  in  manipulating  his 
leg?  A  I  don’t  recall  saying  that. 

Q  You  don’t  remember  having  that  conversation?  A 
No,  sir. 

•  •  •  • 

186  Q  Doctor,  I  think  the  last  thing  I  asked  you 
yesterday  was:  Didn’t  you,  when  you  came  down 

to  see  Mr.  Furr,  after  you  had  performed  the  manipula¬ 
tion  which  you  described  yesterday,  to  the  knee,  say  to 
Mr.  Furr  that  in  doing  the  manipulation  you  had  almost 
broken  your  arm?  A  I  didn’t  say  that 
Q  No  such  conversation  took  place?  A  No,  sir. 

Q  Now,  Doctor,  when  you  were  manipulating  the  knee 
— and  I  think  vou  told  us  vesterdav,  or  I  read  to  vou — 
Doctor,  when  you  were  doing  the  manipulation,  and  in 
your  operative  notes  you  put — this  is  on  July  3,  1948: 

‘ Tender  general  anaesthesia  the  right  knee  was  manipu¬ 
lated.  It  was  found  to  give  rather  with  difficulty  but 
after  a  time  adhesions  were  audibly  broken  and  the 

187  knee  was  flexed.” 

Doctor,  while  you  were  manipulating  the  knee,  as 
you  have  indicated,  and  you  heard  the  adhesions  give 
audiblv.  did  you  hear  any  bone  giving,  at  the  time?  A 
No :  I  did  not. 

Q  Did  you  examine  and  nalpate  the  knee  afterwards, 
to  see  whether  or  not  a  portion  of  the  kneecap  had  given 
wav  under  pressure?  A  Of  course,  I  palpated  the  knee; 
I  had  it  to  90  degrees. 

Q  And  did  you  feel  a  piece  of  the  patella — did  you  see 
whether  or  not,  or  feel  whether  or  not,  a  piece  of  the 
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patella  had  broken-off  under  the  manipulation  ?  A  I 
felt  the  knee,  and  it  felt  normal  to  me. 

Q  Doctor,  in  your  original  examination,  when  Mr. 
Furr  came  in  to  see  you,  you  were  told  that  he  was  having 
some  trouble  with  his  right  knee,  were  you  not?  A  Yes. 

Q  And,  when  you  made  your  examination  at  that  time, 
before  you  took  the  x-ray,  did  you  feel  around  the  knee¬ 
cap?  A  Yes;  I  did. 

Q  Did  you  find  any  loose  bone  in  the  kneecap?  A  I 
don’t  remember  finding  any  loose  bone. 

Q  Well,  if  there  had  been  a  loose  bone,  Doctor,  and  he 
was  giving  you  a  history  of  having  trouble  with  the 

188  right  knee,  wouldn't  that  have  been  significant? 
A  If  there  were  a  loose  bone? 

Q  Yes;  and  he  gave  you  a  history  of  having  trouble 
with  the  right  knee, — wouldn’t  you  have  thought  a  loose 
bone  in  the  region  of  the  patella  would  have  been  of  some 
significance  to  you  in  your  diagnosis?  A  No.  His  com¬ 
plaints  were  related  to  the  back,  and  to  the  musculature, 
and  not  to  the  bone. 

Q  Is  it  your  testimony,  Doctor,  that  you  didn’t  ex¬ 
amine  the  patella,  or  the  kneecap?  A  Not  specifically. 

Q  Did  you  see  any  subsequent  x-rays,  that  you  took, 
that  indicate  that  a  portion  of  the  kneecap  had  broken-off 
and  fractured?  A  None  that  I  took. 

Q  Did  you  see  x-rays,  taken  subsequently,  that  showed 
that  a  portion  of  the  kneecap  was  broken-off?  A  I  saw 
an  x-ray,  that  was  taken  elsewhere,  that  showed  an  extra 
piece  of  bone  below  the  kneecap;  but  it  did  not  look  like  a 
fracture. 

Q  Is  that  the  first  time  that  you  saw  it?  A  That  is 
the  first  time  that  I  knew  about  the  extra  bone. 

Q  Now,  that  x-ray  was  present  at  the  time  we  took 
your  deposition  in  Mr.  Galiher’s  office;  isn’t  that 

189  correct?  A  I  remember  seeing  it. 

Q  And  I  think  it  was  from  the  Groover,  Christie 
&  Merritt;  is  that  correct?  A  I  don’t  remember  who 
took  it 
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Q  Do  yon  know  what  became  of  those  x-rays,  Doctor, 
that  were  present  in  Mr.  Galiher’s  office  at  the  time  we 
had  yonr  examination?  A  As  far  as  I  knew,  I  left  them 
there. 

Q  Did  yon  take  yonr  own  back  to  yonr  office?  A  I 
took  my  own. 

Q  Do  yon  remember  seeing  them  again,  since?  A 
No ;  I  have  never  seen  them  since. 

(The  x-ray  plate  dated  March  1,  1949,  is  placed  in  the 
reflector.) 

BY  MR.  BULMAN: 

Q  Now,  Doctor,  I  show  yon  that  x-ray  dated  March  1, 
1949,  and  ask  yon  whether  or  not  yon  see  in  that  x-ray — 

THE  COURT :  Wait  a  minnte.  Is  this  the  right  leg? 

MR.  BULMAN :  This  is  the  right  leg. 

THE  COURT:  This  is  the  right  leg,  and  this  is  the 
left  leg;  is  that  correct? 

MR.  BULMAN:  They  are  both  the  same;  both  the 
same  leg. 

THE  COURT :  Oh,  the  same  leg? 

THE  WITNESS:  This  is  a  front  view  and  this  is  a 
side-view  of  the  same  leg. 

190  THE  COURT:  Of  the  same  leg? 

THE  WITNESS:  That’s  right. 

BY  MR.  BULMAN: 

Q  Doctor,  I  ask  yon  whether  or  not  yon  can  see  that 
segment  of  drill  in  that  leg?  A  Yes;  it  is  visible. 

Q  I  ask  yon,  with  respect  to  the  right-hand  pictnre  of 
that  x-ray  plate,  whether  or  not  there  is  a  segment  of 
bone  broken  off  of  the  patella? — the  left-hand  side;  I 
am  sorry.  A  I  see  no  segment  broken-off,  because  the 
patella  has  a  normal  outline;  but  I  see  an  extra  piece  of 
bone  below  it,  but  it  does  not  fit  into,  or  is  not  apparently 
detached  from  the  patella.  It  looks  like  a  normal  patella. 

Q  That  piecp  of  bone  there,  what  does  that  measure; 
what  would  you  say  that  measures,  that  extra  piece  of 
bone  there?  A  Three-quarters  of  an  inch,  I  guess. 
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Q  Would  you  say  that  was  a  fracture,  Doctor?  A  I 
couldn’t  say.  It  is  too  rounded-out  to  be  a  fracture. 

THE  COURT:  In  the  x-ray  pictures  which  you  took 
of  this  knee,  was  that  there? 

THE  WITNESS:  The  x-ray  pictures  that  I  took  cut 
off  at  this  point  (indicating),  so  that  if  it  were 

191  present,  it  didn’t  appear  in  the  picture. 

(The  witness  examines  various  x-ray  pictures.) 
THE  COURT :  Is  this  the  kneecap? 

THE  WITNESS :  Yes,  sir. 

THE  COURT:  Does  that  other  piece  show? 

THE  WITNESS:  It  is  cut-off,  so  I  don’t  know  wheth¬ 
er  it  shows  or  not  You  see  the  entire  patella  is  not  in 
the  picture. 

THE  COURT:  Is  this  the  thigh? 

THE  WITNESS :  This  is  the  thigh-bone. 

THE  COURT:  And  this  is  the  leg? 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  This  is  the  same — this  is  the  thigh 
and  this  is  the  leg? 

THE  WITNESS:  This  is  the  thigh  and  this  is  the 
leg,  here. 

THE  COURT:  And  that  is  the  thigh? 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  The  same  as  this  here  (indicating); 
the  same  position? 

THE  WITNESS:  Relatively,  except  that  the  original 
x-ray  masked-off,  so  that  the  patella  did  not  show. 

THE  COURT:  This  didn’t  show  here  (indicating)? 
Is  there  any  reason  why  it  wouldn’t  show? 

THE  WITNESS:  Because  there  was  a  mask, 

192  that  didn’t  allow  the  rays  to  reach  that  part  that 
was  cut-off. 

THE  COURT:  Where  was  the  mask;  up  to  here? 
THE  WITNESS :  Up  to  here — about  here. 

THE  COURT:  But  it  showed  this,  here,  didn’t  it? 
THE  WITNESS:  Yes ;  half  of  the  patella. 
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JUROR  O'DONNELL:  Mr.  Bulman,  are  we  snpposed 
to  Lear  it? 

MR.  BULMAN:  Yes.  Will  you  read  that  portion  to 
the  jury,  please. 

THE  REPORTER:  (Reading) 

“  “The  Court:  Is  this  the  kneecap? 

“The  Witness:  Yes,  sir. 

“The  Court:  Does  that  other  piece  show? 

“The  Witness:  It  is  cut-off,  so  I  don't  know  whether 
it  shows  or  not.  Yon  see  the  entire  patella  is  not  in  the 
picture. 

“The  Court:  Is  this  the  thigh? 

“The  Witness:  This  is  the  thigh-bone. 

“The  Court:  And  this  is  the  leg? 

“The  Witness:  Yes,  sir. 

“The  Court:  This  is  the  same — this  is  the  thigh  and 
this  is  the  leg? 

“The  Witness:  This  is  the  thigh  and  this  is  the  leg, 
here. 

“The  Court:  And  that  is  the  thigh? 

193  The  Witness:  Yes,  sir. 

“The  Court:  The  same  as  this  here  (indicat¬ 
ing):  the  same  position?  •  * 

“The  Witness:  Relatively,  except  that  the  original  x- 
rav  masked-off,  so  that  the  patella  did  not  show. 

“The  Court:  This  didn't  show  here  (indicating)?  Is 
there  anv  reason  whv  it  wouldn’t  show? 

“The  Witness:  Because  there  was  a  mask,  that  didn’t 
allow  the  rays  to  reach  that  part  that  was  cut-off. 

“The  Court:  Where  was  the  mask:  up  to  here? 

“The  Witness:  Up  to  here — about  here. 

“The  Court:  But  it  showed  this,  here,  didn't  it? 

“The  Witness :  Yes:  half  of  the  patella.” 

BY  MR.  BULMAN: 

Q  Now,  Doctor,  inviting  your  attention  to  the  bone 
fragments  which  I  have  just  asked  you  to  look  at  would 
you  say  that  it  is  a  fracture?  A  I  would  not  say  that  it 
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is  a  fracture,  because,  if  it  were,  and  it  were  taken  off  of 
the  patella,  broken  off  of  the  patella,  its  size  added  onto 
the  patella  would  make  it  so  much  larger  than  a  normal 
patella,  that  even  the  view  that  was  seen,  originally, 
showing  the  interior  half  of  the  patella  after  it  was 

194  cut-off,  would  still  have  indicated  that  this  fragment 
couldn’t  have  come  from  the  patella. 

Q  I  see.  So,  it  is  your  opinion,  Doctor,  as  an  ortho¬ 
pedic  surgeon  of  some  thirty  years,  that  that  fragment  of 
bone  is  not  as  a  result  of  a  fracture?  A  It  doesn’t  ap¬ 
pear  to  be.  It  is  too  long.  It  seems  not  to  fit  anywhere 
onto  the  patella.  It  might  have  come  off.  And,  to  the 
best  of  my  knowledge,  it  looks  as  though  it  is  an  extran¬ 
eous  fragment,  accessory  bone,  or  an  osteochondritis 
which  has  grown-in  subsequent  to  the  treatment,  as  a  re¬ 
sult  of  immobilization. 

Q  What  is  the  meaning  of  the  word  you  just  used, 
Doctor?  A  It  is  a  term  that  is  applied  to  bone  which 
grows  in  tissue,  where  normally  it  shouldn’t  be.  It  very 
often  results  around  joints,  from  immobilization,  injury, 
and  irritation. 

Q  Now,  Doctor,  I  want  you  to  answer  me,  specifically, 
Yes  or  no,  if  you  can:  Is  or  is  not  that  fragment  of  bone 
the  result  of  a  fracture?  A  I  do  not  believe  it  is. 

Q  Your  answer,  then,  is  that  it  is  not?  A  It  is  not. 

Q  All  right,  sir.  Doctor,  would  you  be  seated, 

195  please.  A  (The  witness  resumes  the  witness- 
stand.) 

Q  On  page  69  of  your  deposition,  this  question  was 
asked  you,  Doctor: 

“Doctor,  I  show  you  an  x-ray  taken  by  Groover,  Christie 
&  Merritt  on  March  19,  1948,  of  Mr.  Albert  Furr’s  right 
knee  and  ask  you  to  look  at  it  and  tell  me,  if  you  will, 
what  this  bone  substance  is  (indicating)  ? 

“The  Witness :  If  I  were  looking  at  it  for  the  first  time, 
I  would  say  it  is  an  accessory  patella.  The  outline  of 
the  patella  looks  like  a  normal  patella.  What  that  is 
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(indicating),  I  don’t  know  where  it  came  from,  nnless  it 
is  something  that  grew  np  in  there,  like  we  call  osteo- 
chrondritis  dissecans  or  osteomyelitis  dissecans.  Some¬ 
times  pieces  of  bone  grow  np  in  soft  tissne  when  they  are 
at  rest  for  a  long  time.”  Now,  what  is  an  osteochrondritis 
dissecans,  Doctor?  A  It  should  have  been  “ossificans,” 
and  not  “dissecans.” 

Q  What  is  an  osteochrondritis  ossificans?  A  It  is  a 
piece  of  bone  that  grows  np  in  soft  tissne  near  a  joint, 
or  in  a  mnscle,  sometimes. 

Q  Doesn’t  that  grow  into  the  joint,  and  not  outside  the 
joint?  A  It  grows  into  the  soft  tissne,  irrespec- 

196  tive  of  whether  it  is  inside  or  outside  the  joint. 

Q  Your  answer  is,  Doctor,  that  this  type  of 
bone,  which  I  have  just  asked  yon  about,  grows  into  the 
joint  as  well  as  into  muscular  tissue?  A  Bone  can  grow 
into  any  tissue  at  all. 

Q  I  am  not  asking  you  that.  I  am  asking  you  whether 
this  particular  descriptive  medical  term  that  you  used 
is  the  type  of  bone  that  grows  outside  the  tissue  as  well 
as  into  the  joint?  A  This  type  of  bone,  which  I  have 
just  described,  can  grow  up  in  the  joint  or  out  of  the  joint, 
or  outside  a  joint. 

Q  Doctor,  what  is  osteochondritis  ossificans,  that  you 
have  just  described?  A  Osteochondritis  ossificans,  it  is 
a  big  word,  and  it  just  means  exactly  what  I  have  just 
described.  It  means  an  ossifying  of  tissue  growing  up 
outside  of  where  it  should  normally  be. 

Q  And  what  is  the  other  word?  A  The  same  thing. 

Q  Ostsomvelitis  dissecans.  A  That  isn’t  correct. 

Q  Didn’t  you  use  that  term?  A  No;  I  did  not. 

Q  You  sav  the  reporter  then  was  incorrect? 

197  A  I  corrected  it  in  my  copy. 

0  But  didn’t  you  make  mention  of  that  term 
during  the  examination, — osteomyelitis  dissecans?  A  No; 
I  did  not;  it  was  misunderstood. 
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Q  Now,  Doctor,  this  question  was  asked  you,  on  page 
70  of  your  deposition: 

“Question:  How  long  do  you  think  that  bone  has  been 
there,  Doctor?” 

And  your  answer  was: 

“I  really  wouldn’t  know,  but  it  looks  like  a  long  time. 
It  is  prettty  well  rounded  out.” 

These  are  preliminary  questions,  coming  up  to  this; 
but  this  question  was  asked: 

1 ‘Question:  Do  you  think,  in  your  opinion,  Doctor,  that 
it  might  be  as  the  result  of  a  fracture  of  or  a  breaking 
off  of  a  portion  of  the  patella?” 

And  your  answer  was : 

“I  think  it  is  possible,  but  darn  if  I  know  where  it 
would  fit  into.  I  would  say  that  from  a  standpoint  of 
possibilitv  there  is  such  a  possibility.” 

Now,  Doctor,  is  it  possible  that  while  you  were  mani¬ 
pulating  this  leg.  to  try  to  free  the  adhesions  that  took 
place  in  the  right  knee,  that  in  exerting  pressure,  that  a 
portion  of  the  patella  might  have  broken  off?  A  If  it 
had  broken  off.  I  think  I  would  have  known  it  and 
198  been  aware  of  it:  and  for  that  reason  I  would  be 
inclined  to  think,  that  if  it  did  break  off — if  it  did, 
and  I  am  not  admitting  that  it  did,  because  I  really  don’t 
know — but,  if  it  did.  I  am  convinced  in  my  own  mind  that 
it  did  not  break  off  at  that  time,  in  that  manipulation. 

Q  Could  you.  Doctor,  have  weakened  the  patella  struc¬ 
ture,  the  hone  structure  of  the  patella,  in  such  fashion,  by 
the  exertion  of  pressure  on  the  patella,  that  when  Mr. 
h’urr  began  to  walk  and  use  the  leg,  that  the  patella  mav 
have  cracked,  and  a  portion  or  fragment  of  that  patella 
broken-off?  A  Well,  it  is  reasonable  to  state  that  anv 
bone,  under  long  immobilization,  does  become  atrophied; 
it  does  become  weakened,  and  vour  supposition  might  be 
correct. 
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Q  So,  Doctor,  if  a  bone  is  immobilized  for  a  long 
period  of  time,  it  becomes  more  brittle,  doesn’t  it?  A 
Yes,  sir;  it  does. 

Q  And  the  amonnt  of  pressure  you  put  on  it  should 
be  commensurate  with  the  brittleness  of  the  bone;  that’s 
correct,  isn’t  it?  A  That  is  correct. 

Q  And,  when  great  pressure  is  put  on,  to  such  an 
extent  that  the  entire  leg  may  be  bruised  by  reason  of 
the  pressure  on  the  flesh,  may  that  not  have  been  the 
cause  of  the  breaking-off  of  that  patella?  A  Will 

199  you  indicate  at  what  time  you  mean,  the  bruise? 

Q  At  the  time  of  the  manipulation.  A  No;  I 
am  convinced  that  the  manipulation  didn’t  break  the  bone 
at  the  time,  or  I  would  have  felt  it  or  known  about  it. 
But  it  is  possible  that  it  did  break  at  some  subsequent 
time,  if  it  ever  broke. 

Q  Could  the  manipulation,  and  the  pressure  you  put 
on  it  at  the  time,  have  been  a  contributing  cause,  there¬ 
after,  for  the  portion  of  the  bone  to  break  off  from  the 
patella?  A  No;  I  think  that  the  contributing  cause  was 
the  long  immobilization. 

Q  And  not  any  pressure  on  your  part?  A  That’s 
right. 

Q  And  you  say,  categorically,  then,  that  pressure  on 
the  brittle  bone,  or  the  brittle  nature  of  the  bone,  that 
existed  in  this  patella,  was  not  the  contributing  cause  of 
this  particular  portion  of  the  patella  breaking  off?  A 
That  is  mv  best  opinion. 

0  Now,  Doctor,  yon  were  asked  this  question,  on  page 
70  nf  vonr  deposition ; 

“Question:  Doctor,  from  your  observation  of  that 
film,  would  von  sav  that  that  bone  fragment  might  have 
been  present  on  October  8,  1946.  the  first  time 

200  vou  examined  the  n>ht  knee  of  Mr.  Furr?’’ 

And  vou  answered: 

“Answer:  It  was  definitely  not  present  because  I  have 
a  picture  of  that  knee  taken  at  that  time  when  it  doesn’t 
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show  such  a  bone  there.  But  there  has  been  an  altera¬ 
tion  in  that  bone  structure.  There  has  been  a  change  in 
it  due  to  the  immobilization.” 

So,  Doctor,  at  the  time  you  examined  Mr.  Fnrr’s  knee, 
the  first  day  he  came  to  you,  you  made  an  examination, 
both  digital — by  feeling  of  the  kneecap — and  also  an  x-ray 
picture;  and  at  that  time,  isn’t  it  a  fact  that  this  frag¬ 
ment  of  bone  was  not  present,  at  that  examination  f  A 
So  far  as  I  know,  it  was  not  present 

Q  Doctor,  when  was  the  last  time  you  saw  Mr.  Furr? 
A  I  saw  him — I  take  it  you  mean  professionally? 

Q  Yes.  A  The  last  time  my  office  record  shows  he 
was  in,  as  a  patient,  was  October  5, 1948. 

Q  And  what  was  his  condition  at  that  time?  A  I 
have  a  note  made  at  that  time,  that  states : 

“October  5,  1948.  Patient  walks  well  without  a  limp; 
the  bone  is  solidly  healed  and  the  function  of  the  knee 
is  satisfactory.  He  states  he  is  quite  pleased  with  the 
result  and  has  been  working  for  several  months.” 
201  MR.  BULMAN:  May  I  examine  the  doctor’s 
notes.  Your  Honor? 

THE  COURT:  You  may. 

MR.  BULMAN :  May  I  have  your  notes? 

MR.  GALIHER :  Doctor,  I  wish  you  would  hand  over 
to  Mr.  Bulman  everything  that  you  have  there,  and  make 
sur#*  vou  have  given  him  everything. 

(The  witness  hands  records  to  counsel.) 

THE  WITNESS:  This  is  on  other  cases. 

MR.  BULMAN:  That’s  all  right:  T  just  want  this 
case:  those  don’t  Heal  with  this  case? 

THE  WITNESS:  No. 

BY  MR.  BULMAN: 

O  Doctor.  I  wish,  while  I  am  looking  through  your 
notes,  that  you  look  through  the  hospital  records  of  the 
original  operation  and  s*»e  if  you  can  find  the  operative 
notes  that  von  mad**  during  the  first  operation,  when  you 
performed  the  original  operation  for  the  shortening  of 
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Q  So,  Doctor,  if  a  bone  is  immobilized  for  a  long 
period  of  time,  it  becomes  more  brittle,  doesn’t  itf  A 
Yes,  sir;  it  does. 

Q  And  the  amonnt  of  pressure  yon  pnt  on  it  should 
be  commensurate  with  the  brittleness  of  the  bone;  that’s 
correct,  isn’t  it?  A  That  is  correct. 

Q  And,  when  great  pressure  is  put  on,  to  such  an 
extent  that  the  entire  leg  may  be  bruised  by  reason  of 
the  pressure  on  the  flesh,  may  that  not  have  been  the 
cause  of  the  breaking-off  of  that  patella?  A  Will 

199  you  indicate  at  what  time  you  mean,  the  bruise? 

Q  At  the  time  of  the  manipulation.  A  No;  I 
am  convinced  that  the  manipulation  didn’t  break  the  bone 
at  the  time,  or  I  would  have  felt  it  or  known  about  it. 
But  it  is  possible  that  it  did  break  at  some  subsequent 
time,  if  it  ever  broke. 

Q  Could  the  manipulation,  and  the  pressure  you  put 
on  it  at  the  time,  have  been  a  contributing  cause,  there¬ 
after.  for  the  portion  of  the  bone  to  break  off  from  the 
patella?  A  No:  I  think  that  the  contributing  cause  was 
the  Ions:  immobilization. 

Q  And  not  any  pressure  on  your  part?  A  That’s 
right. 

Q  And  you  say,  categorically,  then,  that  pressure  on 
the  brittle  bone,  or  the  brittle  nature  of  the  bone,  that 
existed  in  this  patella,  was  not  the  contributing  cause  of 
this  particular  portion  of  the  patella  breaking  off?  A 
That  is  mv  best  opinion. 

Q  Now,  Doctor,  you  were  asked  this  question,  on  page 
70  r>f  your  deposition : 

“Question:  Doctor,  from  vour  observation  of  that 
Aim,  would  von  sav  that  that  bone  fragment  might  have 
been  present  on  October  8,  1946.  the  first  time 

200  von  examined  the  right  knee  of  Mr.  Furr?” 

And  vou  answered: 

“Answer:  It  was  definitely  not  present  because  I  have 
a  picture  of  that  knee  taken  at  that  time  when  it  doesn’t 
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show  such  a  bone  there.  Bnt  there  has  been  an  altera¬ 
tion  in  that  bone  structure.  There  has  been  a  change  in 
it  due  to  the  immobilization.” 

So,  Doctor,  at  the  time  yon  examined  Mr.  Furr’s  knee, 
the  first  day  he  came  to  yon,  yon  made  an  examination, 
both  digital — by  feeling  of  the  kneecap— and  also  an  x-ray 
pictnre;  and  at  that  time,  isn’t  it  a  fact  that  this  frag¬ 
ment  of  bone  was  not  present,  at  that  examination?  A 
So  far  as  I  know,  it  was  not  present 

Q  Doctor,  when  was  the  last  time  yon  saw  Mr.  Furr? 
A  I  saw  him — I  take  it  yon  mean  professionally? 

Q  Yes.  A  The  last  time  my  office  record  shows  he 
was  in,  as  a  patient,  was  October  5, 1948. 

Q  And  what  was  his  condition  at  that  time?  A  I 
have  a  note  made  at  that  time,  that  states: 

“October  5,  1948.  Patient  walks  well  withont  a  limp; 
the  bone  is  solidly  healed  and  the  function  of  the  knee 
is  satisfactory.  He  states  he  is  quite  pleased  with  the 
result  and  has  been  working  for  several  months.” 
201  MR.  BULMAN:  May  I  examine  the  doctor’s 
notes.  Your  Honor? 

THE  COURT:  Yon  may. 

MR.  BTTLMAN :  May  I  have  your  notes? 

MR.  GALIHER:  Doctor,  I  wish  yon  would  hand  over 
to  Mr.  Bulman  everything  that  yon  have  there,  and  make 
sur*>  von  have  given  him  everything. 

(The  witness  hands  records  to  counsel) 

THE  WITNESS:  This  is  on  other  cases. 

MR.  BULMAN:  That’s  all  right:  I  just  want  this 
case:  those  don’t  deal  with  this  case? 

THE  WITNESS:  No. 

BY  MR.  BULMAN: 

O  Doctor.  I  wish,  while  I  am  looking  through  your 
notes,  that  yon  look  through  the  hospital  records  of  the 
original  operation  and  see  if  yon  can  find  the  operative 
notes  that  von  mad**  during  the  first  operation,  when  yon 
performed  the  original  operation  for  the  shortening  of 
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the  femur.  A  I  might  say  that  I  have  looked  for  those 
notes.  They  are  not  in  this  photostatic  copy,  and  I 
wondered  whether  or  not  it  has  been  mislaid.  Perhaps 
they  are  in  the  original. 

MR.  GALIHER :  Mr.  Bolman,  don’t  yon  have  a  micro¬ 
film  of  all  those  records? 

202  MR.  BTJLMAN:  Yes. 

MR.  GALIHER:  They  certainly  should  have  it 

MR.  BTJLMAN:  Well,  at  the  proper  time,  we  will  run 
it  off. 

I  asked  the  Doctor  whether,  in  the  records  he  has,  he 
has  the  operative  notes  that  he  made,  or  the  original 
dictation;  and  the  doctor  said  he  doesn’t  think  they  are 
there.  Bnt  we  have  those  microfilm  records.  Those 
particular  records  were  reduced  to  microfilm,  because  of 
space  in  the  hospital ;  and  at  the  recess,  I  will  have  them 
run-off,  to  see  if  we  can  find  it. 

THE  COURT:  Verv  well. 

BY  MR.  BULMAN: 

Q  Doctor,  in  going  over  your  notes,  I  notice  that  you 
have  in  them  a  copy  of  your  operative  procedure  of  every 
operation  that  you  performed  on  Mr.  Furr,  except  the 
original  operation;  is  that  correct?  A  That  is  correct. 

Q  Do  you  know  how  it  is  that  you  don’t  have  a  copy 
of  your  original  operative  notes?  A  I  do  not,  unless  it 
wasn’t  sent  to  me. 

Q  Well,  when  you  received  your  file  of  the  second 
operative  notes,  didn’t  you  at  that  time  try  to  find  out 
from  the  hospital  what  happened  to  your  operative  notes, 
your  original  operative  notes;  that  is,  the  major 

203  operation  you  performed  here,  when  you  cut  out 
the  bone?  A  The  hospital  sends,  as  a  rule,  as  a 

courtesy  to  the  doctor,  if  the  secretary  so  desires,  a  copy 
of  the  operative  notes,  as  does  the  x-ray  department  a 
copy  of  the  findings  on  x-rays. 

This  is  not  an  infallible  rule;  not  every  hospital  does  it, 
and  not  every  operation  is  so  done. 
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As  a  rule,  the  doctor  does  not  follow  that  np  to  the 
extent  of  asking  why,  because  it  is  a  courtesy.  Usually, 
that  note  remains  with  the  chart,  and  the  chart  is  not 
filed  until  all  portions  of  the  chart  are  complete. 

Generally,  the  secretary,  or  the  historian,  notifies  the 
doctor  of  any  failure  to  include  all  matters  pertaining 
to  the  chart,  and  the  doctor  is  invited  to  come  to  the 
hospital  and  write-up  any  notes  which  are  missing. 

For  that  reason,  I  am  convinced  that  that  file,  that 
chart,  would  not  have  been  permitted  to  remain  six  years, 
if  that  note  had  not  been  made,  transcribed,  and  became  a 
part  of  the  record. 

I  am  pretty  certain  in  my  own  mind  that  at  the  con¬ 
clusion  of  the  operation,  as  is  my  custom,  I  dictated  such 
a  note  on  a  dictaphone,  which  the  hospital  has  for  that 
purpose;  and  it  is  transcribed  from  the  dictaphone  onto  a 
special  sheet,  which  the  chart  has  for  the  purpose;  and 
that  is  eventually  filed  with  the  original  record. 
204  Q  In  other  words,  Doctor,  it  is  a  requirement  of 
the  hospital  that  when  you  do  an  operation,  you 
file  in  the  case,  or  in  the  file  of  the  patient,  an  operative 
record;  isn’t  that  true?  A  That  is  correct 

Q  And  you  dictate  that,  at  the  time  that  you  perform 
the  operation;  isn’t  that  correct?  A  Immediately  there¬ 
after. 

Q  So  that  it  becomes  part-and-parcel  of  the  record? 
A  That  is  right 

Q  And  then  you  sign  it  as  being  true  and  correct  as 
to  what  you  do?  A  That  is  correct 

Q  And  that  is  a  requirement  of  the  hospital.  And 
I  show  you  this  operative  record;  and  that  is  a  sample 
of  what  you  do?  A  Yes;  you  tell  us  now,  that  you 
didn’t  receive  a  copy  of  the  original  record,  the  opera¬ 
tive  record,  and  there  is  none  contained  in  the  photo¬ 
static  copy  which  you  have  in  your  possession;  is  that 
correct?  A  That  is  correct 
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Q  Doctor,  let  me  ask  yon  this:  Isn’t  this  a  fact: 
that  at  one  of  the  conferences  that  yon  had  with  Mr. 
Fnrr,  in  vonr  office,  yon  showed  him  an  x-ray  of 

205  his  leg — I  will  withdraw  the  question. 

At  the  original  conference  between  yon  and  Mr. 
Fnrr,  yon  outlined  to  him  that  yon  were  going  to  per¬ 
form  the  operation  in  a  manner  which  yon  have  indi¬ 
cated;  isn’t  that  correct?  A  Yes,  sir. 

Q  Isn’t  that  correct?  A  Yes,  sir. 

Q  At  one  of  the  conferences  which  yon  had,  subse¬ 
quent  to  the  operation,  and  Mr.  Fnrr  was  in  your  office, 
yon  let  him  look  at  an  x-ray,  and  some  discussion  came 
up  about  the  operative  procedure  that  yon  used;  and 
didn’t  yon  tell  Mr.  Fnrr  that  yon  did  not  perform  the 
operation  as  indicated  in  this  manner  (indicating),  but 
that  yon,  instead,  because  yon  didn’t  want  to  use  that, 
because,  instead  of  cutting  his  leg  four  inches  in  order 
to  make  the  incision, — yon  had  to  remove  those  two 
inches  of  bone  on  each  side, — you  would  have  to  almost 
slice  his  thigh,  his  entire  thigh  through;  and  that,  there¬ 
fore,  when  yon  began  operating  on  him,  instead  of  using 
this  procedure,  von  took  out  a  piece  of  paper  and  a  pen¬ 
cil,  and  said,  this  is  what  yon  did:  that  yon  took  part 
of  the  leg  and  notched  it  this  way  (indicating),  and  yon 
took  part  of  the  femur  and  notched  it  this  way,  and  then 
yon  pulled  the  two  segments  together,  or  pushed 

206  the  two  segments  together,  and  yon  put  on  vonr 
plate. 

Do  yon  deny  that  yon  had  that  conversation  with  Mr. 
Fnrr,  in  your  office?  A  I  don’t  recall  making  that 
statement. 

Q  Did  yon  nerform  such  an  operation  and  such  a 
procedure  on  Mr.  Furr’s  leg,  rather  than  the  one  which 
yon  have  outlined  to  ns?  A  To  my  best  recollection, 
it  was  the  one  above  (indicating). 

Q  Wouldn’t  vonr  operative  notes,  which  yon  dictated 
on  the  day  of  the  operation,  show  specifically  the  type 
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of  procedure  and  technique  that  you  used?  A  It  cer¬ 
tainly  would. 

Q  Could  you  have  done  it  in  this  fashion?  A  I 
might  It  is  one  of  the  accepted  methods. 

Q  Is  it  now  your  understanding,  or  do  you  want  us 
to  understand,  Doctor,  that  you  might  have  used  this 
(indicating),  instead  of  this  (indicating)?  A  I  might; 
yes,  sir. 

Q  You  only  had  two  operations,  as  I  recall,  since  you 
came  back  in  1946,  and  you  don’t  remember  whether  you 
used  this  procedure  or  this  procedure  on  Mr.  Furr’s  leg? 
A  I  don’t  really  recall,  because  I  do  recall  making  that 
type  of  operation,  and  at  this  moment,  I  can’t  recall 
whether  I  did  this  one  or  that  one  on  Mr.  Furr. 
207  Q  Wouldn’t  the  x-rays  that  were  taken  imme¬ 
diately  after  the  operation  reveal  the  type  of 
technique  that  you  used,  which  would  show  the  calcifica¬ 
tion  of  the  bone  and  the  areas  that  were  put  together? 
A  It  should;  but,  as  I  recall,  there  was  a  piece  or  frag¬ 
ment  that  broke  off,  so  that  it  changed  the  configuration. 

Q  Doctor,  is  it  vour  opinion  that  infection  may  be 
due  to  reaction  from  a  vitalin  plate?  A  Vitalin  is  an 
alloy  which  is  specially  designed  to  prevent  irritation 
and,  on  most  people,  doesn’t  have  any  effect  at  all.  It  is 
an  inert  metal;  and  my  best  knowledge  on  the  subject 
is  that  it  is  the  most  desirable  of  the  alloys  we  have,  as 
being  the  most  inert. 

Q  May  infection  be  due  to  the  use  of,  or  to  the  reac¬ 
tion  from  a  vitalin  plate?  A  I  don’t  believe  so. 

Q  Do  you  know  a  Dr.  M.  J.  McCarthy?  See  if  you 
know  this  doctor,  here  (handing  document  to  witness)? 
A  I  don’t. 

Q  You  don’t  know  him?  A  No. 

Q  I  will  show  you  this  piece  of  paper,  which  is  printed, 
“Physical  Examination,  Central  Dispensary  and  Emer- 
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gency  Hospital,”  and  ask  yon  if  that  is  a  form  that 

208  is  nsed  by  the  Emergency  Hospital?  A  Yes;  it  is. 

Q  And  is  that  a  doctor’s  name  that  appears 
there,  even  thongh  you  may  not  recognize  the  doctor? 
A  Probably  a  house  doctor;  yes,  sir. 

Q  Doctor,  when  you  stated  that  on  most  people  a 
vitalin  plate  has  no  reaction,  does  a  vitalin  plate  have 
reaction  on  some  people?  A  I  have  never  heard  it 
reported,  and  I  don’t  know  of  it  from  personal  knowl¬ 
edge. 

Q  Wasn’t  that  fact  reported  to  you  by  Dr.  Nachlas 
and  Dr.  Peterson,  that  the  plate  was  causing  irritation 
and  infection  in  this  particular  case?  A  Not  because 
it  was  vitalin,  specifically. 

Q  What  type  of  plate  was  it?  A  Because  it  was 
metal;  because  it  was  a  plate;  because  it  was  an  external 
substance  that  didn’t  belong  there. 

Q  Well,  then,  did  you  use  not  the  best  metal  plate 
that  was  to  be  used,  if  vitalin  was  the  most  neutral 
plate,  or  what  did  you  use?  A  That’s  the  one  I  used. 

Q  Well,  didn’t  Dr.  Nachlas  and  Dr.  Peterson  tell  you 
that  the  use  of  the  plate  caused  irritation  and  caused 
infection,  and  should  be  removed?  A  No.  They  were 
referring  to  the  fact  that  a  plate  was  present,  in 

209  the  presence  of  infection,  and  therefore  should  be 
removed,  but  was  not  because  of  the  infection — I 

would  like  to  make  that  clear. 

Q  What  effect,  if  any,  did  the  plate  have  on  it? 
A  It  served  as  an  irritation. 

i  Q  Well,  what  do  you  mean  by  “irritation”  as  against 
causing  the  situation?  A  I  would  like  to  make  this 
dear:  that  when  a  bone  becomes  infected,  any  substance 
which  is  present  becomes  a  source  of  irritation.  The 
bone  is  sick,  and  will  not  tolerate  anything  there,  whether 
it  is  metal  or  any  other  substance,  and  even  sometimes 
soft  tissue,  such  as  muscle,  and  fibrous  tissue,  become  a 
source  of  irritation.  Therefore,  in  treating  that  surgi- 
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cally,  these  tissue  are  11  removed;  and,  in  fact,  in  the 
treatment  of  Mr.  Furr’s  osteomyelitis,  my  operative 
notes  show  that  all  tissues  that  were  irritations,  that 
were  diseased,  were  removed,  including,  of  course,  the 
plate. 

MR.  BULMAN :  I  have  no  further  questions,  Your 
Honor. 

MR.  GAL  I H  WR:  I  have  no  questions  at  this  time. 

•  •  •  • 

210  Albert  A.  Furr, 

the  plaintiff  herein,  was  called  as  a  witness  by  and  on 
his  own  behalf,  and  being  first  duly  sworn,  was  exam¬ 
ined  and  testified  as  follows : 

Direct  Examination 
BY  MR.  BULMAN: 

Q  Mr.  Furr,  will  you  please  give  us  your  full  name! 
A  Albert  A  Furr. 

Q  And  where  do  you  live?  A  422  Emerson  Street, 
Northwest. 

Q  How  long  have  you  been  a  resident  of  the  District 
of  Columbia?  A  All  my  life. 

Q  Inviting  your  attention  to  October,  1946,  what  type 
of  work  were  you  doing  at  that  time?  A  I  was  in  the 
grocery  business. 

Q  How  long  had  you  been  engaged  in  the  grocery 
business?  A  About  2 y2  years. 

Q  And,  prior  to  that  time,  what  was  your  occupa¬ 
tion?  A  I  was  working  in  a  wholesale  grocery. 

Q  What  type  work  did  you  do  there?  A  I  was  re¬ 
ceiving  clerk,  and  took  orders  there. 

211  Q  Receiving  clerk?  A  Receiving  clerk. 

Q  And  what  type  of  work  did  you  have  to  do 
while  receiving  clerk,  Mr.  Furr?  A  Well,  I  helped  un¬ 
load  trucks  and  checked  the  cases  as  they  came  off  the 
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truck,  after  they  got  through  unloading  them,  and  then 
kept  records  of  that. 

Q  And,  when  you  went  in  the  grocery  business,  where 
was  your  business  located,  Mr.  Furr?  A  Mt.  Ranier, 
34th  and  Rhode  Island  Avenue. 

Q  What  type  business  was  it — how  many  people 
worked  there,  besides  yourself?  A  Four  people — three 
people,  besides  myself. 

Q  In  conducting  that  business,  would  you  please  tell 
us  what  sort  of  physical  exertion  you  had  to  do,  in  the 
conduct  of  the  grocery  business;  what  did  you  do,  your¬ 
self?  A  Well,  I  carried  all  the  cases  from  the  stock- 
room,  put  them  on  the  shelves;  carried  beer  cases  and 
put  them  in  the  backroom,  and  carried  them  back  and 
put  them  up  in  the  beer  cooler.  In  fact,  I  did  all  the 
physical  work  there. 

Q  And  how  about  waiting  on  trade;  did  you  wait  on 
trade?  A  I  waited  on  trade. 

Q  Mr.  Furr,  did  you  do  this  type  of  work  up 
212  to  October,  1946  ?  A  Yes ;  I  did. 

Q  Would  you  please  tell  us,  with  respect  to  your 
physical  condition,  what  was  the  condition  of  your  left 
leg?  Give  us  its  history,  if  you  will;  what  was  the  con¬ 
dition  of  your  left  leg?  A  You  mean,  from  how  it  origi¬ 
nally  started? 

Q  Yes.  A  Well,  when  I  was  a  child — 

THE  COURT:  I  don’t  think  you  have  to  go  through 
all  that.  What  was  the  condition  of  your  left  leg  in 
October,  1946? 

THE  WITNESS:  It  was  around  2  or  2*4  inches 
shorter  than  my  right  leg. 

THE  COURT:  How  did  you  walk? 

THE  WITNESS:  I  walked  with  a  limp,  and  a  built- 
up  shoe. 

THE  COURT:  On  the  left  foot? 

THE  WITNESS:  On  the  left  foot. 
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BY  MR.  BULMAN: 

Q  Were  yon  ever  attended  by  any  physician  for  this 
condition,  late  in  life?  A  Yes.  I  wore  a  regular  shoe 
for  qnite  a  number  of  years.  In  fact,  I  played  basketball 
and  bowled,  and  I  went  in  for  all  athletics;  and  as  far  as 
my  left  foot  was  concerned,  it  hindered  me  in 

213  nothing.  In  other  words,  I  was  able  to  play  all 
the  games  that  I  went  into. 

As  I  grew  older,  I  began  to  get  pains  in  my  back.  I 
think  I  was  in  my  twenties,  and  I  went  to  Custis  Lee 
Hall— 

Q  (Interposing)  Yon  mean  Dr.  Cnstis  Lee  Hall? 
A  Dr.  Cnstis  Lee  Hall.  — for  an  examination;  and  he 
told  me  that — 

THE  COURT :  No,  no. 

BY  MR.  BULMAN: 

Q  Don’t  tell  ns  that 

As  a  resnlt  of  it,  what  did  yon  do?  A  He  ordered  a 
bnilt-np  shoe. 

Q  Don’t  say  what  he  ordered.  What  did  yon  obtain, 
as  a  resnlt  of  going  to  see  him;  what  did  yon  get? 
A  I  got  a  bnilt-np  shoe. 

Q  And  did  yon  wear  that  bnilt-np  shoe?  A  I  did 
Q  And  what,  if  anything,  did  that  do  with  respect  to 
yonr  condition?  A  It  relieved  the  pain  from  the  back. 

Q  How  often  did  yon  go  back  to  see  Dr.  Cnstis  Lee 
Hall?  A  I  checked  with  him  abont  two  or  three  times, 
to  make  sore  that  the  right  height  was  acqnired. 

Q  And,  with  respect  to  October,  1946,  when  was 

214  the  last  time,  wonld  yon  say,  that  yon  saw  Dr. 
Cnstis  Lee  Hall?  A  Not  after  he  had  regulated 

the  shoe,  found  the  right  height  shoe,  I  never  went  back 
to  him. 

Q  What  year  was  that,  approximately,  that  yon  went 
to  see  him?  A  I  don’t  remember. 

Q  Was  it  some  years  prior  to  1946?  A  Oh,  yes; 
qnite  a  number  of  years. 
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Q  Did  yon  continue  wearing  a  built-up  shoe?  A  I 
did. 

Q  With  respect  to  October,  1946,  or  prior  to  that 
time,  some  months  prior  to  that  date,  would  you  please 
tell  us  what,  if  anything,  happened  to  your  condition? 
A  I  began  to  get  pains  in  my  knee  and  my  back. 

THE  COURT:  Which  knee? 

THE  WITNESS :  In  my  right  knee. 

THE  COURT :  This  was  in  1946  ? 

THE  WITNESS:  This  was  in  1946. 

BY  MR.  BULMAN : 

Q  Now,  Mr.  Furr,  prior  to  the  year  1946,  what  was 
the  condition  of  your  right  leg  and  knee?  A  There  was 
nothing  wrong  with  it. 

Q  Was  it  abnormal  or  normal?  A  It  was  normal. 

Q  Tell  us  about  your  ability  to  walk  with  the 
215  built-up  shoe:  were  you  able  to  walk?  A  Yes;  I 
was  able  to  walk  very  well. 

Q  With  respect  to  going  up  and  down  stairs,  tell  us 
about  your  ability  to  do  that?  A  I  was  able  to  run  up 
and  down  the  steps. 

Q  Was  this  also  true  as  of  October,  1946 — your  abil¬ 
ity?  A  Yes;  it  was. 

Q  When  this  condition  existed,  that  you  told  us  about, 
with  respect  to  your  right  knee  and  back,  what,  if 
anything,  did  you  do  concerning  it?  A  Well,  I  went  to 
a  doctor — of  course  I  didn’t  know  whether,  being  work¬ 
ing  on  my  feet — 

Q  (Interposing)  Did  you  go  to  another  doctor?  A 
Yes. 

Q  What  doctor  did  you  go  to?  A  To  Dr.  Levine,  or 
Dr.  Levin.  I  don’t  know  .inst  how  it  is  pronounced. 

THE  COURT:  Was  this  in  1946? 

THE  WITNESS:  That’s  right;  in  1946. 

BY  MR.  BULMAN: 

Q  What  did  Dr.  Levine  do  for  you?  A  He  strapped- 
up  my  leg. 
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Q  Which  leg?  A  My  right  leg;  and  gave  me  treat¬ 
ments? 

216  Q  What  type  of  treatments  did  he  give  you?  A 
Electrical  treatments. 

THE  COURT:  Diathermy? 

THE  WITNESS :  I  guess  it  was  diathermy. 

THE  COURT:  Heat? 

THE  WITNESS:  Heat;  yes,  it  was. 

BY  MR.  BULMAN: 

Q  And  how  frequently  did  you  go  to  see  Dr.  Levine? 
A  I  went  to  him — in  fact,  I  went  to  him  every  week. 

Q  For  how  long  a  time?  A  For  about  two  or  three 
months. 

Q  And  did  you  get  any  relief  as  a  result  of  these 
treatments?  A  I  did  not. 

Q  Did  there  come  a  time  that  you  sought-out  medical 
attention?  A  I  told  this  doctor — 

THE  COURT:  No;  no.  WHho  is  the  next  doctor  you 
went  to? 

THE  WITNESS :  This  doctor  made — 

THE  COURT:  No;  no. 

THE  WITNESS:  I  went  to  Dr.  Herzmark. 

BY  MR.  BULMAN: 

Q  How  did  you  happen  to  go  to  Dr.  Herzmark?  A 
Dr.  Levine,  or  Levin,  whatever  his  name  is,  made  the 
appointment.  He  recommended  Dr.  Herzmark. 

217  Q  And,  pursuant  to  the  appointment  that  was 
made  with  Dr.  Herzmark,  did  you  keep  that  ap¬ 
pointment?  A  Yes;  I  did. 

Q  Did  you  know  Dr.  Herzmark  prior  to  your  meeting 
him  in  October,  1946?  A  No:  I  didn’t. 

Q  Had  you  ever  heard  of  Dr.  Herzmark  prior  to  that 
time?  A  No;  I  hadn’t. 

Q  Did  you  go  to  see  Dr.  Herzmark  in  October,  1946, 
by  yourself,  or  did  anyone  accompany  you?  A  I  went 
alone. 
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O  Did  yon  have  a  conference  with  Dr.  Herzmark? 
A  I  did. 

Q  Would  yon  please  tell  ns  what  yon  told  him  and 
what  he  told  yon  in  that  first  conference?  A  I  told 
Dr.  Herzmark  abont  the  pain  in  my  right  knee  and  the 
pain  in  my  back. 

Dr.  Herzmark  examined  me,  and  looked  at  the  right 
knee;  and  he  said,  “I  can  recommend  diathermy  treat¬ 
ments,  but,”  he  said,  “in  time  it  won’t  help  yon,  and  yon 
will  continue  to  get  worse.” 

I  said,  “What  wonld  yon  recommend?” 

Then  he  told  me  that  by  shortening  the  right  leg  two 
inches,  and  making  both  legs  the  same  length,  that 
218  I  wonld  be  able  to  walk  at  an  even  keel,  and  like 
a  normal  person. 

He  said,  “I  guarantee  yon  that  yon  won’t  have  any 
more  trouble  with  that  leg.” 

It  was  a  shock  to  me.  I  never  heard  of  shortening  a 
leg.  So  he  explained  it  to  me.  In  fact,  he  showed  me 
pictures  of  this  type  of  operation,  and  he  explained  to 
me  abont  a  fellow  that  was  bora  with  a  deformity  of  the 
right  arm,  or  one  of  his  arms,  and  how  he  had  operated 
on  this  man,  and  he  had  become  a  prizefighter,  after  not 
being  able  to  even  move  his  arm.  And  he  built  up  a  beau¬ 
tiful  picture,  and  I  was  thrilled-to-death. 

MR.  GALIHER :  I  object  to  that. 

THE  COURT:  I  will  sustain  the  objection,  and  that 
remark  may  be  stricken. 

BY  MR.  BULMAN: 

Q  Don’t  tell  ns  how  yon  felt.  Tell  ns  the  conversation 
that  took  place;  what  he  said  to  yon  and  what  yon  said 
to  him. 

What  else  was  said  with  respect  to  the  type  of  opera¬ 
tion  this  was,  and  the  length  of  time,  Mr.  Furr?  A  He 
said  it  was  a  simple  operation;  that  he  had  performed  a 
thousand  of  them;  and  had  seen  thousands  of  them  per¬ 
formed.  So  I  asked  him  how  long  this  type  operation 
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would  take,  and  he  said,  “8  weeks.”  I  said,  “What  do 
yon  mean,  ‘8  weeks’  ”? 

219  He  said,  “Four  weeks  in  the  hospital  and  four 
weeks  to  learn  how  to  walk.” 

So  I  said,  “Doctor,  I  am  going  to  think  this  over,  and 
I  want  to  talk  it  over  with  my  wife,  and  I  want  you  to 
tell  her  exactly  the  same  thing  yon  told  me.” 

I  said,  “another  thing,  Doctor,”  I  said,  “I  have  a  wife 
and  two  children,  and  I  can’t  afford  to  be  out  of  work 
for  a  long  time.”  And  he  said,  “I  guarantee  yon  that 
this  won’t  take  long;  it  is  a  simple  operation,  and  it  will 
only  be  8  weeks.” 

So  I  said,  “All  right,  I  will  bring  my  wife  down  and 
let  yon  tell  her  the  same  story  yon  told  me.” 

Q  Was  there  anything  said  during  this  conversation 
about  your  store,  Mr.  Furr?  A  No.  At  the  time,  I 
told  him  I  would  have  to  think  it  over,  and  I  was  in 
business,  and  that  I  would — if  I  was  going  to  undergo 
this  operation,  I  would  have  to  sell  the  store.  And  he 
said,  “Why?”  And  I  said,  “My  brother-in-law  has  just 
got  out  of  the  service,  and  this  isn’t  a  self-service  store, 
and  he  doesn’t  know  anything  about  the  grocery  busi¬ 
ness;  it  would  be  a  burden  to  try  to  leave  the  store  on 
him.” 

And  Dr.  Herzmark  said,  “In  eight  weeks  you  will  be 
back,  and  there  is  no  need  to  sell  the  store.” 

And  I  said,  “If  I  can  sell  the  store,  I  will  talk  it 

220  over  with  my  wife,  and  then  we  will  decide  on  the 
operation.” 

Q  How  long  would  you  say  you  spent  with  Dr.  Herz¬ 
mark  during  this  first  conference,  in  time,  if  you  know? 
A  I  would  say,  an  hour  or  more. 

Q  Would  you  please  tell  us,  Mr.  Furr,  whether  or 
not  you  brought  your  wife  to  Dr.  Herzmark ’s  office  sub¬ 
sequent  to  this  time?  A  I  did. 
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Q  And  how  long,  would  yon  say,  after  you  had  this 
first  conference,  that  you  and  your  wife  went  to  see  Dr. 
Herzmark?  A  I  don’t  remember,  in  time. 

Q  Was  it  a  short  or  long  time  thereafter?  A  It 
was  a  short  time. 

Q  Did  you,  your  wife,  and  Dr.  Herzmark  then  have 
a  conversation  concerning  your  operation?  A  We  did. 

Q  Would  you  please  tell  us,  in  detail,  what  you  said 
to  him  and  what  he  said  to  you,  in  your  presence  and 
in  the  presence  of  your  wife?  Don’t  tell  us  what  your 
wife  said;  just  tell  us  what  you  said  and  what  Dr.  Herz¬ 
mark  said.  A  He  told  my  wife  the  same  story  that  he 
told  me. 

Q  Tell  us  what  he  told  you  and  your  wife,  together? 
A  He  told  us  that  this  was  a  simple  operation; 
221  that  he  had  done  about  a  thousand  of  them,  and 
he  had  seen  thousands  of  them  done. 

In  fact,  he  told  about  in  the  army,  that  they  had  done 
that  type  of  operation.  And  he  took  out  medical  books 
and  showed  us  pictures  of  all  kinds  of  operations  of  the 
same  type,  with  the  plates  on  the  bones,  and  he  told  us  it 
was  a  very  simple  operation — there  was  nothing  to  worry 
about. 

He  told  us,  again,  he  said,  “I  guarantee  you  that  in 
eight  weeks  your  husband  will  be  able  to  walk  at  a  nor¬ 
mal  gait  and  not  have  any  more  of  this  trouble  that  he  is 
having.” 

Q  And  would  you  please  tell  us  whether  or  not  you 
discussed  the  question  of  whether  you  should  come  in  for 
an  operation,  and  when,  after  this  conference?  A  We 
discussed  that,  and  he  kept — 

Q  Tell  us  what  he  said,  don’t  generalize.  Just  tell  us 
what  he  said  and  what  you  said  concerning  the  operation? 
A  He  kept  telling  us  there  was  nothing  to  the  opera¬ 
tion;  that  we  had  nothing  to  worry  about  He  said,  “I 
guarantee  you  that  you  don’t  have  to  worry;  that  you 
will  walk  at  a  normal  gait.” 
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And  so  we  told  him  that  we  wonld  think  it  over,  and  I 
would  see  what  I  could  do  about  the  business,  and  we 
would  let  him  know  whether  we  would  go  along  with  the 
operation. 

Q  Let  me  ask  you  whether  or  not  there  was  any 

222  discussion  with  respect  to  seeking  anybody  else’s 
opinion?  A  Yes;  there  was. 

Q  What  was  that  conversation?  A  We  asked  Dr. 
Herzmark  if  he  thought  we  shouldn’t  get  another  doc¬ 
tor’s  opinion  on  this  type  of  operation,  because  we 
didn’t  know  anything  about  it;  I  had  never  heard  about 
it,  and  my  wife  had  never  heard  about  it;  it  was  all  new 
to  me.  And  he  said,  “No;  there  is  no  reason  to  call  in 
another  doctor.” 

He  said,  “I  have  the  experience  in  this,  and  I  have 
performed  this  type  of  operation,  and  I  have  seen  thou¬ 
sands  of  them  performed.”  He  said,  “It  is  a  simple 
operation.”  He  said,  “There  is  no  reason  to  call  in 
another  doctor.” 

Q  Did  you  and  your  wife  seek  the  advice  and  con¬ 
sultation  of  another  doctor?  A  No;  we  didn’t. 

Q  Did  you  arrange  at  that  particular  meeting,  or 
did  you  arrange  at  a  subsequent  meeting,  as  to  whether 
or  not  you  would  submit  yourself  to  an  operation?  A 
We  arranged  for  an  operation  at  a  later  date.  We  had 
talked  it  over,  and  I  had  found  out  I  could  sell  the  busi¬ 
ness. 

Q  Did  you  arrange  to  sell  your  business?  A  Yes; 
I  did. 

Q  And  when  you  attended  to  that,  did  you  in- 

223  form  Dr.  Herzmark?  Tell  us  if  you  informed  Dr. 
Herzmark?  A  We  called  Dr.  Herzmark. 

Q  Don’t  say  what  he  said;  say  what  you  did.  A  My 
wife  called  Dr.  Herzmark. 

Q  Was  an  arrangement  made  for  the  operation?  A 
Yes;  it  was. 
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Q  And  when  was  that  operation  to  take  place?  A 
December  17,  1946.  We  went  in  on  December  16,  but  it 
was  supposed  to  be  performed  December  17th. 

Q  And  your  conference  with  the  doctor  was  in  the 
month  of  what?  A  The  conference?  I  don’t  remember 
what  month  the  conference  was. 

Q  October?  A  I  can’t  say  definitely;  I  don’t  re¬ 
member. 

Q  You  went  in  for  the  operation  in  December?  A 
We  arranged  with  Dr.  Herzmark,  that  we  hadn’t  been 
away  for  a  long  time,  and  I  wanted  to  go  to  New  York 
for  a  few  days. 

THE  COURT:  Did  you  go  in  on  the  sixteenth? 

THE  WITNESS:  I  went  in  on  the  sixteenth;  yes, 
sir. 

BY  MR.  BT7LMAN: 

Q  Was  an  operation  performed  on  you?  A  Yes; 
it  was. 

Q  And,  after  the  operation  was  performed, 
224  would  you  please  tell  us  the  first  time —  A  (In¬ 
terposing)  Can  I  mention  one  thing,  that  I  thiTifr 
that  Dr.  Herzmark  told  me  at  his  office? 

Q  All  right;  what  was  that?  A  I  was  curious  to 
know  what  type  of  operation  he  was  going  to  perform  on 
me,  and  he  drew  a  diagram  exactly  like  that  one  at  the 
top  (indicating  the  blackboard) :  that’s  exactly  the  way 
he  was  going  to  do  it. 

Q  You  mean  this  type  of  operation  (indicating)?  A 
That’s  right. 

Q  Will  you  please  tell  us,  if  you  can  remember,  what 
he  drew  and  how  he  drew  it?  A  He  drew  it  on  a 
piece  of  paper,  because  I  couldn’t  understand  what  he 
meant  or  how  he  meant  he  was  going  to  operate;  and  he 
drew  that  diagram  of  bone,  like  that,  and  showed  me 
how  it  was  done  in  carpentry  work,  just  like  this;  said 
it  -was  don^  exactly  the  same  way  in  carpentry  work. 
He  said,  “You  cut-in  the  bone  like  this,  and  cut  one  inch 
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off  this  side  and  one  inch  off  that  side,  and  pnt  them 
together,  and  then  pnt  the  plate  on  top  of  that,  and 
that’s  all  there  is  to  it.” 

Q  Did  he  show  yon  a  diagram?  A  He  did. 

Q  And  was  the  diagram —  A  (Interposing) 

225  Like  the  top  one  there  (indicating)  on  blackboard. 

Q  Coming  back  now  to  the  time  that  yon  were 
operated  on,  what  was  the  first  thing  yon  knew,  after 
the  operation,  that  yon  had  been  operated  on?  Tell  ns 
that.  Where  were  yon?  A  Well,  I  conldn’t  remember 
a  whole  lot.  I  was  very  hazy;  and  when  I  came-to,  there 
was  a  nnrse  sitting  beside  my  bed. 

Q  Don’t  tell  ns  what  she  said.  Will  yon  tell  ns 
whether  or  not  yonr  wife  was  with  yon  when  yon  first 
came-to  in  yonr  room?  A  She  was  there,  and  she  was 
there  when  I  went  npstairs. 

Q  When  is  the  first  time  yon  were  absolutely  con- 
scions  and  knew  what  was  going  on  about  yon — how 
long  after  the  operation?  A  The  next  day. 

Q  How  were  yon  feeling  the  next  day,  Mr.  Furr? 
A  Well.  I  felt  very  woozy,  and  didn’t  feel  so  good. 

Q  Tell  ns  whether  or  not  yon  had  a  cast  on?  A  Yes; 
I  had  a  cast. 

0  Just  listen  to  my  question.  Yon  had  a  cast  on? 
A  Yes. 

Q  Will  yon  please  describe  to  the  ladies  and  gentle¬ 
men  of  the  iury  what  type  of  cast  it  was  and  where 

226  it  went?  A  It  went  from  up  here,  from  my  waist 
all  the  way  down  to  the  toes  on  my  right  leg. 

Q  With  respect  to  the  body,  how  much  of  yonr  body 
was  covered  with  the  cast?  A  The  left  leg  was  not 
covered  with  the  cast.  It  was  cut  across  here  (indicat¬ 
ing),  the  left  leg,  and  down  the  right  leg,  all  the  way  to 
the  toes,  and  all  around  my  chest. 

Q  Were  yon  able  to  move  at  all?  A  No;  I  was  not. 
In  fact,  my  wife — 
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Q  Don’t  tell  ns  what  yonr  wife  said.  A  I  didn’t  say 
what  nay  wife  said;  I  was  jnst  telling  yon  that  she  had 
to  feed  me. 

Q  Were  yon  able  to  feed  yourself?  A  No;  I  was 
not. 

Q  And  who  was  it  that  fed  yon?  A  My  wife  fed 
me,  every  day. 

Q  Was  yonr  wife  with  yon  every  day?  A  Yes;  she 
was. 

Q  Mr.  Fnrr,  did  there  come  a  time  when  yon  had  pain 
after  the  operation?  A  Yes;  there  was. 

Q  And  how  long  after  the  operation  did  yon  have 
pain?  A  I  was  in  pain  quite  bit  right  after  the 

227  operation,  bnt  about  ten  days  or  so  after  the  oper¬ 
ation,  I  woke  up  during  the  night,  and  I  was  in 

terrific  pain. 

Q  Where  was  the  pain?  A  It  was  in  my  right  leg. 
Q  And  yon  are  pointing  to  what  part  of  vonr  right 
leg?  A  Right  in  here  (indicating). 

Q  And  what  happened  in  the  area  to  which  yon  are 
pointing — what  did  Dr.  Herzmark  do  in  that  area?  A 
Well,  I  called  the  nurse  that  night;  I  called  the  nurse 
they  had  on  duty;  we  had  a  special  nurse  on  duty,  and  I 
told  her  my  leg  was  twisted  inside  the  cast — it  felt  that 
way. 

MR.  GALIHER :  I  object. 

THE  COURT:  Objection  sustained. 

BY  MR.  BULMAN: 

Q  Yon  made  a  complaint  to  her?  A  Yes;  I  did. 

Q  Did  she  give  yon  anything  to  relieve  the  pain — 
do  yon  remember?  A  Yes;  she  did. 

Q  The  next  morning,  did  Dr.  Herzmark  visit  yon,  or 
the  next  day?  A  I  asked  her  to  call  Dr.  Herzmark. 

Q  And,  pursuant  to  that,  did  Dr.  Herzmark 

228  come  to  see  yon  the  next  day?  A  Yes;  he  did. 

Q  And  when  Dr.  Herzmark  came  there,  what 
did  yon  tell  him  concerning  the  pain?  A  I  told  him 
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that  the  leg  felt  like  it  was  moving  in  the  cast;  I  was  in 
terrific  pain. 

Q  What,  if  anything,  did  Dr.  Herzmark  say  to  yon 
with  respect  to  that  complaint?  A  He  took  me  right  np 
in  the  operating  room. 

Q  What,  if  anything,  did  he  do  while  yon  were  in  the 
operating  room?  A  He  took  the  cast  off,  right  in  my 
presence. 

THE  COUBT:  He  took  the  cast  off,  in  yonr  presence? 

THE  WITNESS:  Yes,  sir — well,  I  saw  him  do  that. 

THE  COURT:  Yes;  I  assumed  yon  did. 

BY  MR.  BULMAN: 

Q  Were  yon  given  any  anaesthetic?  A  No;  I  wasn’t. 

Q  And  is  that  why  yon  said  yon  saw  him  do  it? 
A  That’s  right. 

Q  Mr.  Furr,  while  yon  were  np  there,  Dr.  Herzmark, 
yon  say,  took  the  cast  off?  A  Yes;  he  did. 

229  Q  And,  when  he  took  the  cast  off,  did  yon  have 
occasion  to  look  at  yonr  left  leg?  A  I  did. 

Q  Will  yon  please  describe  to  the  ladies  and  gentle¬ 
men  of  the  jury — 

THE  COURT :  The  left  leg? 

MR.  BULMAN :  The  right  leg — I  am  sorry. 

BY  MR.  BULMAN: 

Q  Tell  ns  the  appearance  of  yonr  right  leg.  A  The 
whole  side  was  curved  around  in  a  big  bulge. 

Q  What  do  yon  mean, — “the  whole  side”?  A  The 
whole  side,  the  whole  right  side  of  the  leg;  there  was  a 
big  bulge,  like  the  leg  had  curved  itself. 

Q  Tell  ns  what  yon  observed  Dr.  Herzmark  do?  A 
Well,  another  doctor  was  holding  me,  and  I  was  holding 
the  metal  back  of  this  operating  table,  and  I  was  in  ter¬ 
rific  pain.  The  leg  felt  like  it  was  going  to  break  off. 

Dr.  Herzmark,  with  the  aid  of  these  other  doctors, 
pushed  this  leg  in,  and  straightened  it  out,  and  I  thought 
I  was  going  to  break  off  the  metal,  squeezing  so  hard,  I 
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was  in  such  pain,  trying  to  hold  back  while  he  was  doing 
this. 

Q  Was  any  anaesthetic  given  to  yon  while  this 

230  operation  was  being  performed?  A  No. 

Q  Did  yon  hear  any  sound  while  this  operation 
was  being  performed,  this  particular  manipulation?  A 
I  was  in  terrific  pain  as  he  was  pushing  the  leg  in. 

Q  Yon  didn’t  hear  anything?  A  No;  I  didn’t. 

Q  After  he  had  done  that,  what,  if  anything,  did  he 
next  do?  A  He  put  a  cast  on. 

Q  Will  yon  please  tell  ns  where  that  cast  went  on, 
what  extremity?  A  He  put  the  same  type  cast  on,  from 
my  chest  on  down  to  my  heel. 

Q  Were  yon  then  taken  back  to  your  room?  A  I 
was  then  taken  back  to  my  room. 

Q  Did  Dr.  Herzmark  come  to  see  yon  that  day  or  that 
evening?  A  Yes;  he  did. 

Q  Did  you  have  any  conversation  with  him  concerning 
what  he  had  done  for  yon?  A  Yes;  I  did. 

Q  And  will  yon  please  tell  ns  what  yon  said,  and  what 
he  said  to  yon?  A  I  asked  him  what  was  the  matter, 
and  he  said  that  the  leg  had  slipped,  and  that  he 

231  had  to  straighten  out  this  bulge  in  there,  and  align 
it 

Q  And  was  that  the  only  conversation  yon  had? 
A  He  didn’t  talk  much  about  that. 

Q  While  yon  were  lying  there,  will  yon  please  tell  ns 
whether  or  not  the  pain  cleared-np  thereafter?  A  No; 
it  didn’t.  I  continued  to  have  pain,  right  in  where  I 
was  operated  on,  right  down  in  the  incision  there,  wher¬ 
ever  it  was,  right  near  there. 

Q  How  long  did  you  stay  in  the  hospital,  Mr.  Furr, 
on  the  first  occasion?  A  I  guess,  about  eight  weeks. 

Q  And,  while  yon  were  there,  did  the  pain  in  vonr 
right  leg  leave  you,  or  did  it  continue,  or  subside?  A 
No;  it  didn’t. 
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Q  How  often  did  Dr.  Herzmark  come  in  to  see  yon 
while  yon  were  in  the  hospital?  A  He  came  in  every 
day. 

Q  And  did  yon  question  him  about  the  condition  of 
your  leg?  A  Yes;  I  did. 

Q  And  what,  if  anything,  did  he  tell  yon  concerning 
your  condition?  A  I  told  him  I  had  continued  to  have 
pain  in  the  leg;  and  he  said,  “Well,  it  will  gradually 
wear  off.” 

232  Q  Did  it  wear  off?  A  No;  it  dicing. 

Q  Did  he  do  anything  else  to  the  leg  while  you 
were  in  the  hospital,  on  the  first  visit?  A  No;  he  didn’t. 

Q  At  the  end  of  the  eighth  week  you  were  in  the 
hospital,  did  you  then  go  home?  A  Yes;  I  did. 

Q  And,  while  you  were  in  the  hospital,  would  you 
tell  the  ladies  and  gentlemen  of  the  jury  how  frequently 
your  wife  came  to  see  yon?  A  My  wife  was  there  from 
nine  o’clock  in  the  morning  until  nine  o’clock  at  night. 

Q  Every  day?  A  Every  day. 

Q  Was  she  there  while  you  and  Dr.  Herzmark  were 
having  a  conversation  concerning  the  condition  of  your 
leg?  A  She  was  there  all  the  time. 

Q  Did  you  hear — don’t  tell  us  what  she  said — but  did 
you  hear  her  ask  the  doctor  about  your  condition?  A 
Quite  a  number  of  times  she  asked  him  about  my  condi¬ 
tion. 

Q  And  did  you  also  ask  him  about  vour  condition? 
A  Yes;  I  did. 

Q  What  did  he  say  concerning  your  condition,  each 
time  you  asked  him?  A  He  seemed  to  just  brush 

233  it  off ;  he  never  gave  us  an  answer. 

MR.  GALIHER:  I  object  to  that,  and  ask  that 
it  be  stricken. 

THE  COURT:  Objection  sustained. 

BY  MR.  BULMAN: 

Q  Don’t  give  us  a  conclusion,  like  “brushed  it  off.” 
Did  he  answer  you?  Did  he  answer  you?  Tell  us  ex- 
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actly  what  he  said,  if  yon  know  his  words?  A  He 
changed  the  subject. 

Q  Never  answered  you?  A  That’s  right. 

MR.  G-ALIHER:  I  object  to  that. 

THE  COURT :  I  will  sustain  the  objection. 

BY  MR.  BULMAN: 

Q  Mr.  Furr,  would  you  please  tell  us  how  you  were 
taken  home? 

THE  COURT:  How  were  you  taken  home? 

A  Well,  I  don’t  remember  whether  I  was  taken  in 
an  ambulance  or  whether  I  was  taken  in  the  car.  I  have 
been  taken  home  in  an  ambulance. 

BY  MR.  BULMAN: 

Q  You  don’t  remember?  A  No. 

Q  What  instructions,  if  any,  did  Dr.  Herzmark 
234  give  you,  when  you  got  home,  what  to  do;  do  you 
remember?  A  He  didn’t  give  me  any  instructions 
to  do  anything. 

Q  When  you  got  home,  were  you  able  to  walk  about, 
or  were  you  confined  to  bed  ? 

THE  COURT:  Did  you  go  to  bed  or  did  you  stay  up? 

THE  WITNESS:  Well,  I  have  been  in  bed  so  much. 
Judge,  I  don’t  know  exactly  whether  that  time  I  was 
walking  with  crutches  or  whether  I  was  in  bed. 

THE  COURT:  You  don’t  remember? 

THE  WITNESS :  I  don’t  remember. 

BY  MR.  BULMAN: 

Q  While  you  were  home,  did  your  leg  get  better,  or 
did  it  continue  in  its  same  condition?  A  It  continued 
in  the  same  condition. 

Q  Would  you  please  tell  us  whether  or  not  you  con¬ 
tacted  Dr.  Herzmark  about  your  condition?  A  Yes;  I 
did. 

Q  And  did  you  do  that,  personally,  or  by  telephone? 
A  By  telephone. 
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Q  During  that  stay  at  home,  did  Dr.  Herzmark  come 
to  see  yon  at  home?  A  No;  he  didn’t 
Q  Did  yon  continue  to  improve,  remain  the  same, 
or  get  worse,  when  yon  were  home,  Mr.  Furr?  A  I  con¬ 
tinued  to  have  pain  in  my  leg. 

235  Q  And  did  there  come  a  time  when  Dr.  Herz¬ 
mark  suggested  that  yon  do  something  about  that, 

or  go  somewhere,  concerning  it?  A  He  told  me  to  come 
to  his  office. 

THE  COURT:  Did  yon? 

THE  WITNESS:  Yes;  I  did. 

THE  COURT:  When  was  that? 

THE  WITNESS:  The  first  visit,  after  coming  home 
from  the  hospital? 

THE  COURT:  Yes;  I  know  that,  but  when? 

BY  MR.  BULMAN: 

Q  Do  yon  know  the  date?  A  That  date,  I  don’t 
know. 

THE  COURT:  How  long  was  it,  after  yon  had  been 
home,  that  yon  went  to  the  office;  how  long  had  yon  been 
home  before  yon  went  to  the  office? 

THE  WITNESS :  A  couple  of  weeks,  I  think. 

BY  MR.  BULMAN: 

Q  And,  when  yon  went  to  his  office,  did  yon  have  a 
conversation  with  him,  with  Dr.  Herzmark?  A  Yes;  I 
did. 

Q  And  what  was  the  condition  of  your  leg  at  that 
time?  A  He  took  the  cast  off,  and  when  he  took  the 
cast  off,  I  showed  him  where  I  was  having  the  pain,  and 
there  was  a  raised  place  there,  where  I  was  hav- 

236  ing  the  pain;  and  Dr.  Herzmark  took  x-rays. 

Q  Yon  say  there  was  a  raised  place  in  your 
leg.  Well,  after  he  took  the  cast  off,  will  yon  please  tell 
the  jury  how  high  it  was  raised,  and  what  yon  observed 
about  your  limb— yon  are  referring  to  your  right  leg?  A 
Right  leg. 
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Q  What  type  of  bulge  was  there?  A  There  was  a 
little  knot,  I  don’t  know,  it  was  about  that  large  (indi¬ 
cating),  protruding  out  through  the  skin,  like;  the  skin 
was  raised 

Q  Mr.  Furr,  please  tell  us  whether  or  not  Dr.  Herz- 
mark  felt  that  place  when  you  showed  it  to  him?  A  Yes, 
sir;  he  did;  and  that’s  when  he  pushed  it,  that  it  hurt. 

Q  Did  he  take  an  x-ray?  A  Yes;  he  did. 

Q  And,  after  he  took  the  x-rays,  did  he  show  you 
the  x-rays?  A  Yes;  he  did. 

Q  Did  you  see  them?  A  Yes;  I  did. 

Q  Did  you  have  a  conversation  concerning  that  x-ray? 
A  Yes,  sir;  I  did. 

Q  And  what,  if  anything,  did  he  say  to  you 
237  about  the  x-ray,  Mr.  Furr?  A  I  noticed  that  the 
screw  wTas  protruding  past  the  plate;  and  I  said 
to  the  doctor,  I  said,  1  ‘What  happened?”  He  said,  “Well, 
in  trying  to  straighten-out  your  leg,”  he  said,  “in  the 
pressure,  I  loosened  the  plate  and  the  screw.” 

Q  And  what  did  you  say?  A  And  I  didn’t  say  any¬ 
thing;  I  was  stunned. 

He  says,  “That’s  where  your  pain  is,  from  that  screw 
that  is  protruding.” 

Q  Then  did  he  put  something  else  on  your  leg,  Mr. 
Furr?  A  He  put  another  cast  on  my  leg. 

Q  And,  when  he  put  the  next  cast  on,  where  did  that 
cast  extend  from;  do  you  remember?  A  From  the  waist 
down  to  the  toes. 

Q  And  that  was  on  your  right  leg?  A  It  was  over 
the  right  leg. 

Q  And  did  the  pain  cease  after  the  new  cast  was  put 
on?  A  No;  it  did  not. 

THE  COUBT:  I  am  just  not  sure  what  the  witness 
said. 

When  you  went  into  the  office,  the  doctor  said,  that  in 
straightening-out  your  leg,  he  loosened  the  screw? 
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THE  WITNESS:  Loosened  the  screw  and  the 

238  plate;  yes,  sir. 

THE  COURT :  Loosened  the  screw  and  the 

piate? 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  Did  he  remove  the  cast? 

THE  WITNESS:  He  removed  the  cast  before  he  took 
the  x-ray. 

THE  COURT:  Then  what  did  he  do? 

THE  WITNESS:  He  put  another  cast  right  back  on. 
THE  COURT:  He  didn’t  do  anything  else  but  put 
on  another  cast? 

THE  WITNESS:  That’s  all. 

BY  MR.  BULMAN: 

Q  Did  he  tell  you  the  purpose  of  this  new  cast,  what 
the  new  cast  was  going  to  do  for  you,  if  anything?  Did 
Dr.  Herzmark  explain  why  he  was  putting  the  new  cast 
on?  A  Just  to  keep  the  leg  immobilized,  just  stiff. 

Q  And  did  you  then  return  home  from  his  office  A 
Yes;  I  did. 

Q  Will  you  please  tell  us  whether  or  not  your  wife 
was  with  you  on  that  occasion?  A  Yes;  she  was. 

Q  When  you  got  home,  did  your  condition  improve 
any,  after  you  got  home?  A  No;  it  did  not. 

Q  What,  if  any,  pain  did  you  have  when  you 

239  got  home?  A  I  continued  to  have  pain  in  the 
same  place. 

Q  And,  when  you  say  “the  same  place,”  will  you 
point  out  to  the  ladies  and  gentlemen  of  the  jury  where 
it  was?  A  It  was  right  down  here  (indicating). 

Q  Right  above  your  right  knee?  A  Right  above  my 
right  knee. 

Q  And  what  type  of  pain  was  it,  Mr.  Furr?  A  It 
was  a  sharp  pain  there. 

Q  Did  that  continue,  become  less,  as  time  went  on, 
when  you  went  home,  or  increase  or  diminish?  A  No; 
it  continued  on,  the  same. 
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Q  Let  me  ask  you  this:  Did  Dr.  Herzmark  give  you 
any  medication  for  the  pain;  did  he  give  you  any  medi¬ 
cation  at  all,  do  you  remember?  A  No. 

Q  Mr.  Furr,  did  there  come  a  time  when  you  went 
to  see  Dr.  Herzmark?  A  Yes;  I  did. 

Q  And  during  this  interim  did  you  contact  him,  either 
by  phone  or  personally,  before  you  went  back  to  his 
office?  A  We  always  called  him  before  we  came  down, 
to  make  appointments. 

Q  Did  you  see  Dr.  Herzmark  again  after  this 

240  cast  was  put  on?  A  Yes;  I  did. 

Q  And  where  was  that,  if  you  remember;  where 
did  you  see  him?  A  In  his  office. 

Q  And  what  did  he  do  for  you  when  you  went  to  his 
office — do  you  remember  the  date,  or  the  approximate 
date?  A  Not  on  these  visits,  I  don’t  remember  the 
date. 

Q  What  did  he  do  for  you,  if  anything,  when  you  went 
there  the  second  time?  A  He  looked  at  the  leg,  and 
that’s  all;  just  told  me  to  come  back  to  him  in  another 
couple  of  weeks. 

Q  Did  you  ask  him  the  condition  of  your  leg?  A  I 
did. 

Q  What,  if  anything,  did  he  report  with  respect  to 
the  condition  of  your  leg?  A  He  said  it  was  coming 
along  fine. 

Q  What,  if  any,  instructions  would  he  give  you,  to 
do  when  you  went  home,  concerning  your  leg?  A  He 
just  said  to  try  to  walk,  and  by  walking,  or  trying  to 
walk,  or  putting  pressure  on  it,  that  would  strengthen 
the  bone. 

Q  And,  pursuant  to  his  instructions,  did  you  carry 
out  what  he  told  you  to  do?  A  To  my  best  ability. 

241  Q  And  were  you  able  to  walk?  A  No;  I  was 
not. 
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Q  Did  the  pain  in  your  leg  get  better  or  worse,  when 
yon  went  home,  after  the  second  visit?  A  It  still  con¬ 
tinued  to  pain  me. 

Q  Did  there  come  a  time  when  yon  saw  Dr.  Herzmark 
again,  after  the  second  visit?  A  Quite  a  number  of 
visits  there. 

Q  And,  when  you  went  to  see  him,  did  you  take  up 
the  condition  of  your  leg  with  him?  A  Yes;  I  did. 

Q  Did  he  ever  change  that  second  cast,  after  that? 
A  Yes ;  he  changed  it. 

Q  And  did  you  ask  him  about  the  condition  of  your 
leg?  A  Yes;  I  did. 

Q  What  did  he  tell  you  about  the  condition  of  your 
leg?  A  He  kept  telling  me  that  there  was  bone  form¬ 
ing  there ;  that  the  leg  was  coming  along  fine. 

Q  Did  there  come  a  time,  Mr.  Furr,  that  on  one  of 
these  visits,  that  you  made  arrangements  to  go  to  the 
hospital?  A  Yes;  there  was. 

Q  And  what  was  the  occasion  of  that  arrangement; 
what  was  the  condition  of  your  leg,  leading  up  to 
242  that?  A  In  July,  1947,  I  went  back  to  change  the 
plate. 

Q  And,  prior  to  that  time,  would  you  please  tell  us 
whether  or  not  you  had  visited  the  doctor’s  office?  A 
Yes;  I  had. 

Q  And  what  conversation  was  had  with  Dr.  Herz¬ 
mark  concerning  the  removal  of  that  plate?  A  Well,  he 
said  that  the  4-screw  plate  was  not  letting  the  bone  heal; 
that  it  was  acting  as  a  spring,  and  that  he  was  going  to 
remove  it  and  put  a  6-screw  plate  in,  to  hold  the  leg 
tight. 

Q  And,  pursuant  to  that  conference,  did  you  go  to 
the  hospital,  in  July?  A  Yes;  I  did. 

Q  And  what  hospital  was  that?  A  Emergency  Hos¬ 
pital. 

Q  When  you  got  to  the  hospital,  were  you  operated 
on?  A  Yes;  I  was. 
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Q  How  long  did  yon  stay  in  the  hospital  on  that  oc¬ 
casion,  if  yon  remember?  A  I  don’t  remember  the  ex¬ 
act  time. 

Q  Was  it  weeks,  or  days?  A  It  was  weeks. 

Q  And,  while  yon  were  in  the  hospital,  did  the  doctor 
come  to  visit  yon?  A  Yes;  he  did. 

243  A  Yes;  he  did. 

Q  When  he  pnt  the  6-screw  plate  in,  did  that 
relieve  the  pain  any,  Mr.  Fnrr?  A  It  relieved  it  some; 
yes. 

Q  And  what,  if  any,  cast  did  he  pnt  on  after  this 
6-screw-plate  operation?  A  He  pnt  me  back  in  the  same 
type  of  cast  I  was — wait  a  minnte — this  time  he  pnt  me 
into  a  waist  cast. 

Q  When  yon  say  a  “waist  cast,”  what  do  yon  mean? 
A  From  the  waist  down. 

Q  Was  that  with  respect  to  the  right  leg?  A  That’s 
right 

Q  When  Dr.  Herzmark  wonld  come  to  visit  yon,  did 
yon  discnss  with  him  the  condition  of  the  leg?  A  Yes; 
I  did. 

Q  And  what  did  yon  ask  him  and  what  did  he  tell 
yon  concerning  the  condition  of  yonr  leg?  A  He  said 
that  the  leg  was  coming  along  fine ;  that  he  had  taken  the 
4-screw  plate  ont,  and  had  scraped  all  aronnd  and  cleaned 
ont  all  the  dead  tissne,  or  whatever  they  are  supposed  to 
do,  and  that  he  had  aligned  it,  and  everything  was  fine; 
and  he  pnt  this  6-screw  plate  in. 

Q  Did  he  give  yon  any  estimate  as  to  how  long  yon 
wonld  be  in  the  hospital  or  how  long  it  wonld  be  before 
yon  were  able  to  walk?  A  By  that  time,  I  was 

244  getting  rather  disgusted — 

MR.  GALIHER :  I  object  to  that,  Yonr  Honor. 

THE  COURT :  I  will  sustain  the  objection. 

BY  MR.  BULMAN: 

Q  Did  he  give  yon  any  opinion  as  to  how  long  before 
yon  wonld  be  able  to  walk?  A  He  kept  telling  me,  “Two 
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more  weeks ;”  “two  more  weeks”;  and  every  time  I  would 
ask  him,  he  would  say,  “Two  more  weeks.” 

THE  COURT:  Two  more  what? 

THE  WITNESS :  It  would  be  two  more  weeks. 

BY  MR.  BULMAN: 

Q  And,  every  time  you  would  visit  him,  what  did  yon 
ask  him, — how  long  it  would  bet  A  Every  time  he 
would  visit  me,  I  would  say,  “How  long  am  I  going  to 
be,  Doctor?”  And  he  would  say,  “Two  more  weeks.” 
And  that’s  all  I  heard, — “Two  more  weeks.” 

Q  Did  there  come  a  time,  Mr.  Furr,  that  yon  went 
home,  after  the  second  visit  to  the  hospital?  A  Yes; 
there  was. 

Q  And  when  you  got  home,  what  instructions,  if  any, 
did  Dr.  Herzmark  give  you  concerning  your  conduct  at 
home?  A  Wait  a  minute,  now — 

Q  (Interposing)  Just  a  moment;  answer  the  ques¬ 
tion.  A  When  I  went  home? 

245  Q  Yes;  after  the  second  operation.  A  I  was 
in  a  cast. 

Q  And  were  you  able  to  walk  when  you  got  home?  A 
No;  I  was  not 

Q  Did  Dr.  Herzmark  visit  you  while  you  were  home? 
A  Yes. 

Q  What  was  the  occasion  of  his  visit  to  your  home? 
A  I  had  this  awful  odor  and  smell  in  my  leg,  and  it 
was  making  me  very  sick. 

Q  While  you  were  in  the  hospital,  after  the  6-screw 
plate  had  been  put  in  your  leg,  were  you  suffering  any 
pain?  A  A  few  days  after  the  operation,  I  became  very 
sick. 

Q  And  did  you  have  any  temperature?  A  I  did. 

Q  And  was  that  fact  called  to  the  attention  of  the 
doctor?  A  Yes;  it  was. 

THE  COURT :  What  do  you  mean;  a  fever? 

MR.  BULMAN:  A  fever. 
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BY  MR.  BULM AN : 

Q  Was  that  fact  called  to  the  attention  of  the  doctor? 
A  Yes;  it  was. 

Q  And  what,  if  anything,  was  given  to  you  for  this 
fever,  if  you  remember;  what  did  the  doctor  do? 

246  — let  me  ask  you  that.  A  Dr.  Herzmark  said 
there  was  nothing  wrong  with  the  leg;  that  I  should 

have  called  in  another  doctor  to  examine  me  for  some¬ 
thing  else,  for  my  chest,  or  something. 

Q  And  was  another  doctor  called-in?  A  Yes. 

Q  What  doctor  was  called-in?  A  Dr.  Leon  Gordon 
was  called  in. 

Q  Who  is  now  deceased?  A  That’s  right. 

Q  Did  he  give  you  any  medication  of  any  kind  for 
your  fever?  A  He  took  chest  x-rays  and  examined  me, 
and  said  he  found  nothing  wrong  with  me. 

Q  You  can’t  tell  us  what  he  said.  What,  if  anything, 
did  Dr.  Herzmark  do?  A  Then  Dr.  Herzmark  said  it 
was  still  not  the  leg;  so  then  we  called-in  another  doctor. 
Q  What  doctor  was  this?  A  That  was  Dr.  Lubar. 
THE  COURT:  Dr.  Lubar? 

MR.  BULMAN:  Dr.  Lubar;  yes. 

BY  MR.  BTJLMAN: 

Q  What  did  Dr.  Lubar  treat  you  for?  A  He  exam¬ 
ined  me ;  my  nose,  throat  and  ears. 

247  Q  And,  if  you  know,  was  there  anything  wrong 
with  vour  nose,  throat  and  ears?  A  He  said  there 

was  not  anything  wrong. 

Q  Don’t  say  what  he  said.  Was  there  anything  wrong 
with  your  nose?  A  No;  there  wasn’t. 

Q  Mr.  Furr,  what,  if  anything,  did  Dr.  Herzmark  do 
after  that?  A  He  cut  a  window  in  the  cast. 

Q  When  you  say  he  cut  a  window,  where  in  the  cast 
did  he  cut  the  window?  A  Right  over  the  site  of  the 
operation. 
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Q  And  what,  if  anything,  was  discovered  when  he  did 
that?  A  He  still  said  there  was  nothing  wrong  with  the 
leg. 

Q  Did  there  come  a  time  when  something  was  wrong 
with  the  leg?  A  Yes;  it  did. 

Q  Tell  ns  abont  what  yon  observed  abont  the  condi¬ 
tion  of  yonr  leg?  A  Well,  when  he  was  looking  at  it 
again,  and  I  was  looking  with  him,  and  I  showed  him  a 
Inmp  right  just  above  the  kneecap,  and  he  took  some 
instmment  and  pnnctnred  that,  and  blood  shot  right  np 
in  the  air. 

248  Q  Did  that  relieve  the  fever  any?  A  Yes;  it 
did. 

Q  What  did  Dr.  Herzmark  say  concerning  that,  when 
that  operation  was  performed?  A  He  didn’t  say  any¬ 
thing  at  that  time. 

Q  Did  the  area  that  he  pnnctnred  clear-np?  A  No; 
it  did  not. 

Q  What  happened  after  that?  A  It  continued  to 
drain. 

Q  And  did  yon  have  a  conversation  with  Dr.  Herz¬ 
mark  concerning  the  drainage  that  took  place  there?  A 
Yes;  I  did. 

Q  And  how  long  did  the  drainage  continue  while  yon 
were  in  the  hospital?  A  It  continued  constantly. 

Q  Every  day?  A  Every  day. 

Q  And  what,  if  anything,  did  Dr.  Herzmark  do  for 
the  drainage?  A  He  put  something  right  down  into  the 
hole  where  he  had  pnnctnred. 

Q  And  did  that  stop  the  drainage?  A  No;  it  did 
not. 

Q  And  did  yon  have  a  conversation  as  to  what  the 
drainage  was  from,  or  why  the  drainage  was  taking 

249  place?  A  Yes;  I  did. 

Q  And  what,  if  anything,  did  he  tell  yon  was 
the  cause  of  the  drainage?  A  He  said  that  it  was  noth¬ 
ing. 
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Q  He  said  it  was  nothing?  A  That’s  right. 

Q  Did  it  keep  draining?  A  It  continued  to  drain. 

Q  Would  you  please  tell  us  whether  or  not,  while  you 
were  in  the  hospital,  the  drainage  was  odorous,  whether 
it  had  an  odor?  A  In  the  beginning  it  didn’t;  I  didn’t 
smell  any  odor,  at  first,  in  the  beginning. 

Q  While  you  were  in  the  hospital,  did  Dr.  Herzmark 
give  you  any  medication  for  the  drainage,  if  you  can  re¬ 
member — any  sort  of  medication,  if  you  can  remember? 
A  He  shot  penicillin  right  down  into  that  hole  where  it 
was  draining. 

Q  And  did  that  stop  the  drainage?  A  No;  it  did 
not. 

Q  Mr.  Furr,  did  there  come  a  time  when  you  were 
taken  home  from  the  hospital,  after  the  6-screw  plate 
was  put  into  your  leg?  A  Yes. 

Q  Did  there  come  a  time  when  you  went  home? 
250  A  Yes;  there  was. 

Q  When  you  got  home,  will  you  please  tell  us 
whether  or  not  you  were  able  to  walk?  A  I  went  home 
in  an  ambulance. 

Q  And,  when  you  got  home,  will  you  please  tell  us 
whether  or  not  the  drainage  continued?  A  Yes;  it  did. 

Q  Would  you  please  tell  us,  did  it  continue  all  the 
time  you  were  home,  after  you  returned  from  the  hos¬ 
pital?  A  In  fact — 

Q  (Interposing)  Just  answer  that  question.  A  Yes; 
it  did. 

Q  Did  you  call  a  doctor  concerning  the  condition?  A 
I  called  him  often,  because  it  drained  right  through  the 
pad,  and  I  had  to  ask  him  to  change  it,  because  it  was 
coming  right  through. 

Q  And  did  he  come  and  change  the  pad?  A  He  came 
and  changed  it. 

Q  And  how  big  a  window  did  he  cut  in  the  cast?  A 
About  that  large  (indicating). 

Q  About  six  inches  long?  A  About  six  inches  long. 
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Q  And  how  wide?  A  About  that  width  (indicat¬ 
ing)- 

Q  Abont  four  inches  wide  and  six  inches  long? 

251  A  Yes. 

Q  And  what  did  the  doctor  put  into  that  win¬ 
dow  that  he  cnt?  A  He  would  stick  a  lot  of  gauze  right 
down  in  there,  and  put  the  cast  on  top  of  it,  and  wrap 
around  it 

Q  Did  he  give  you  any  medication  while  you  were 
home?  A  No;  he  did  not 

Q  Were  you  in  any  pain  during  this  time,  Mr.  Furr, 
while  the  drainage  was  taking  place?  A  Yes;  I  was. 

Q  Where  was  the  pain?  A  Right  down  where  it  was 
draining. 

Q  Did  the  doctor  give  you  any  medical  remedy  for 
that,  for  the  pain?  A  He  did  not 

Q  Mr.  Furr,  while  you  were  home,  will  you  please 
tell  us  what  happened  with  respect  to  the  odor  of  the 
drainage?  A  Well,  the  odor  was  very  sickening,  and 
in  fact  it  made  everybody  in  the  house  sick. 

My  wife  used  to  walk  around  with  Airwick  to  try  to 
kill  the  odors  in  the  room,  or  to  try  to  get  the  smell  out 
of  it,  and  open  all  the  windows  in  my  room. 

Q  And  what  did  the  odor  do  to  you,  Mr.  Furr? 

252  A  It  made  me  very  sick,  and  I  couldn’t  even  eat. 

Q  Did  you  bring  this  condition  to  the  attention 
of  Dr.  Herzmark?  A  Yes;  I  did. 

Q  And  what,  if  anything,  did  he  say  that  you  could 
do  to  alleviate  it,  if  anything?  A  There  was  nothing  at 
all  that  he  said.  In  fact,  he  said  it  made  him  sick,  too. 

THE  COURT:  What? 

THE  WITNESS :  He  said  it  made  him  sick,  too. 

BY  MR.  BULMAN: 

Q  Did  he  tell  you  what  was  causing  this  drainage  all 
this  time?  A  He  said,  a  very  slight  infection. 

Q  Did  he  give  any  technical  name  to  it,  as  far  as 
you  can  remember,  while  you  were  home,  Mr.  Furr,  as  to 
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■what  was  happening  to  your  leg?  A  He  didn’t  give  me 
that,  until  later. 

Q  Did  the  condition  with  respect  to  the  drainage  clear 
up,  while  you  were  home,  Mr.  Furr?  A  No;  it  did  not. 

Q  Did  there  come  a  time,  Mr.  Furr,  when  you  sought 
consultation  with  another  doctor  concerning  your  condi¬ 
tion?  A  Yes;  it  was. 

Q  And  did  you  bring  this  to  the  attention  of 

253  Dr.  Herzmark,  or  did  Dr.  Herzmark  bring  it  to 
your  attention — who  was  it  that  suggested  it?  A 

We  suggested  it,  ourselves. 

Q  When  you  say  “We” —  A  My  wife  and  I. 

Q  Do  you  remember  at  what  time  it  was  that  you 
sought  this  consultation?  I  mean,  on  what  date,  or  ap¬ 
proximately  what  date?  A  No;  I  do  not.  ' 

Q  Was  there  a  consultation  held?  A  Yes;  there  was. 
Q  Was  your  leg  draining  at  that  time? 

THE  COURT:  Leg  what? 

MB.  BULMAN :  Was  his  leg  draining  at  the  time  the 
consultation  was  held. 

THE  COURT:  I  didn’t  hear  you,  yet 
MB.  BULMAN :  Was  his  leg  draining  at  the  time  the 
consultation  was  held. 

THE  COURT:  Oh,  “draining”. 

BY  MR.  BULMAN: 

Q  Do  you  remember?  A  Yes;  it  was. 

Q  Do  you  know  what  doctor  is  was  you  went  to  see? 
A  Dr.  Peterson. 

Q  And  where  was  the  examination;  where  did 

254  the  examination  take  place?  A  In  Dr.  Peterson’s 
office. 

Q  Who  was  present?  A  My  wife,  my  brother-in- 
law,  and  myself. 

Q  When  you  say  your  brother-in-law,  who  is  that?  A 
Mr.  Nathaniel  Goldberg. 

Q  The  gentleman  at  the  counsel  table?  A  Yes,  sir. 
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Q  Was  the  examination  that  Dr.  Peterson  gave  you 
in  the  presence  of  all  of  you?  Let  me  ask  you  this:  Was 
Dr.  Herzmark  with  you?  A  No;  he  was  not. 

Q  When  the  examination  was  made,  was  anybody 
present  in  the  room,  when  Dr.  Peterson  made  the  examin¬ 
ation,  do  you  remember?  A  No;  it  wasn’t. 

Q  Just  you?  A  Just  myself  and  Dr.  Peterson. 

Q  And,  after  the  examination  was  held,  did  you  have 
a  conversation  with  Dr.  Peterson? — don’t  say  what  he 
said,  now.  A  Yes;  I  did. 

Q  Was  there  a  conversation  between  you  and  Dr. 
Peterson,  in  the  presence  of  anybody  else?  A  Yes; 
there  was. 

255  Q  And  in  whose  presence  was  that  conversation 
held?  A  Mr.  Goldberg  and  my  wife. 

Q  Did  you  then  go  back  and  see  Dr.  Herzmark?  A 
Yes;  I  did. 

Q  And  did  you  tell  Dr.  Herzmark  what  Dr.  Peterson 
told  you?  A  Yes;  I  did. 

Q  And  what  did  you  tell  Dr.  Herzmark? 

MR.  GALIHER:  I  object  to  that. 

MR.  BULMAN :  It  is  what  he  told  Dr.  Herzmark. 

MR.  GALIHER:  I  don’t  care.  He  is  now  trying  to 
get  the  opinion  of  another  doctor  in,  and  I  submit  that  is 
not  the  way  to  do  it 

THE  COURT :  I  will  sustain  the  objection. 

BY  MR.  BULMAN: 

Q  Did  you  have  a  conversation  with  Dr.  Herzmark? 
A  I  did.  ' 

Q  What  was  the  conversation  you  had  with  Dr.  Herz¬ 
mark? 

THE  COURT:  Not  about  what  Peterson  said.  He 
can  testify  that  he  told  Dr.  Herzmark  what  Dr.  Peterson 
said — Peterson  is  going  to  be  here,  I  understand. 

MR.  BULMAN:  I  submit,  if  Your  Honor  please — 

THE  COURT:  (Interposing)  I  don’t  think  this  doc¬ 
tor  is  going  to  be  bound  by  Peterson. 


164  A 


256  MR.  BULMAN:  No;  I  don't  think  so,  either; 
bnt  I  am  merely  proving  a  conversation  that  was 

had  between  the  plaintiff  and  defendant,  in  the  presence 
of  each  other.  This  is  a  conversation  between  the  two 
parties. 

THE  COURT:  Yon  are  going  to  tell  by  this  conver¬ 
sation  what  Peterson  suggested  doing,  aren’t  you? 

MR.  BULMAN:  I  am  just  going  to  repeat  the  con¬ 
versation  had  between  Dr.  Herzmark  and  the  plaintiff  in 
this  case. 

THE  COURT:  What  is  the  ground  of  your  objection? 

MR.  GALIHER:  My  ground  is  that  the  doctor  is 
not  here,  and  Mr.  Bulman  doesn’t  necessarily  have  to  call 
him;  so,  if  this  man  is  permitted  to  testify  what  Dr. 
Peterson  told  him,  then  we  get  in,  indirectly,  what  he 
would  never  be  able  to  get  in  directly. 

THE  COURT:  You  mean  by  that,  that  it  would  deny 
you  the  right  of  cross-examination? 

MR.  GALIHER :  Exactly. 

THE  COURT :  I  will  sustain  the  objection. 

MR.  BULMAN :  May  I  state  my  point  of  view? 

THE  COURT:  You  can  state  it;  but  it  is  sustained. 

MR.  BULMAN:  I  think,  for  the  record,  I  would  like 
to  make  mv  position  known. 

THE  COURT:  Go  ahead. 

MR.  BULMAN :  It  is  my  contention  that  Mr. 

257  Furr  can  relate  anv  conversation  that  he  had  with 
the  defendant.  Dr.  Herzmark. 

THE  COURT:  All  right. 

MR.  BULMAN:  And  I  ask  him  now  to  relate  the 
conversation  that  he  had  with  Dr.  Herzmark,  after  he 
went  to  see  Dr.  Peterson:  and  I  submit  that  is  relevant. 

THE  COURT:  He  can,  if  he  doesn’t  try  to  put  in 
evidence  of  anvthing  that  Peterson  said  as  to  what  should 
be  done,  because  I  can’t  allow  that,  and  deprive  counsel 
of  cross-examina+ion  of  Peterson,  in  event  that  you  then 
didn’t  call  Peterson. 
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BY  MR.  BULMAN: 

Q  Did  you  make  a  report  to  Dr.  Herzmark  concern¬ 
ing  your  visit  to  Dr.  Peterson?  A  I  did. 

Q  After  you  made  that  report  to  Dr.  Herzmark,  what 
did  Dr.  Herzmark  say  to  you?  A  He  said  that  Dr. 
Peterson  was  wrong. 

Q  Did  you  report  to  him  in  full  what  Dr.  Peterson 
had  told  you?  A  Yes;  I  did. 

Q  Now,  with  respect  to  the  condition  of  your  leg, 
would  you  please  tell  us  whether  the  drainage  continued; 
did  the  drainage  still  continue  after  you  went  to 

258  see  Dr.  Peterson?  A  Yes;  it  did — wait  a  minute; 

I  went  to  see  Dr.  Peterson — it  gradually  healed 

up. 

Q  Did  there  come  a  time,  Mr.  Furr,  when  you  sought 
other  consultation?  A  Yes;  there  did. 

Q  And  what  doctor  did  you  consult?  A  Dr.  Nachlas, 
in  Baltimore. 

Q  And  upon  whose  suggestion  was  that,  that  a  con-  i 
sultation  he  had — your  suggestion,  or  the  suggestion  of 
Dr.  Herzmark?  A  Dr.  Herzmark. 

Q  What  was  the  condition  of  your  leg  when  you  sought 
the  consultation  with  Dr.  Nachlas;  what  was  the  condi¬ 
tion  of  your  leg  at  that  time?  A  I  was  unable  to  walk  i 
normally. 

Q  And  would  you  please  tell  us  whether  you  still  had 
a  cast  on  or  not?  A  I  had  a  brace  on. 

Q  You  had  a  brace  on,  by  that  time?  A  Yes. 

Q  Let  me  ask  you  whether  or  not  you  had  pain  at 
that  time?  A  Yes:  I  did.  j 

Q  Were  you  able  to  walk  at  all  with  the  brace?  A 
With  the  aid  of  crutches. 

259  Q  And  with  the  brace,  you  were  able  to?  A 
That’s  right. 

Q  When  you  went  over  to  see  Dr.  Nachlas,  in  Balti¬ 
more.  who  went  with  you,  Mr.  Furr?  A  Dr.  Herzmark,  ! 
my  wife,  Mr.  Goldberg,  and  myself. 
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Q  And  did  Dr.  Nachlas  examine  yon?  A  Yes;  lie 
did. 

Q  And  was  Dr.  Herzmark  present?  A  Yes;  lie  was. 

Q  And  were  yon  examined  in  a  room,  separately,  or 
was  yonr  wife  and  brother-in-law  with  yon  at  the  time 
the  examination  was  made?  A  They  were  all  in  the 
same  room. 

Q  What  did  Dr.  Nachlas  do  to  yon?  A  He  bronght 
ont  a  long  instrument,  about  that  long  (indicating). 

Q  About  twelve  inches  long?  A  And  when  he  held 
that,  he  scared  the  life  ont  of  me. 

1  Q  Don’t  tell  ns  that.  Wliat  did  he  do?  A  He  stuck 
that  down  into  the  leg,  right  to  the  bone. 

Q  Where  did  he  stick  it?  Tell  ns  where  he  stuck  it 
A  Right  in  the  same  spot  where  I  had  been  having  the 
pain. 

260  Q  Was  any  anaesthetic  or  any  sedative  given 
to  yon  at  the  time  he  did  that?  A  No;  it  wasn’t 

Q  What  other  examination  did  he  make  of  yon?  A 
He  felt  the  bone  and  shook  the  leg  to  see  if  there  was 
any  union. 

Q  And,  after  he  had  done  that,  was  a  conversation 
had  between  Dr.  Herzmark  and  Dr..  Nachlas  concerning 
vonr  condition?  A  In  front  of  all  of  ns;  yes. 

Q  And  what  did  Dr.  Nachlas  say  to  Dr.  Herzmark,  in 
yonr  presence,  and  in  the  presence  of  Dr.  Nachlas? 

MR.  GALIHER:  I  object. 

THE  COURT:  Overruled. 

BY  MR.  BTTLMAN: 

Q  Tell  ns  what  conversation  was  had  there,  when  all 
of  yon  were  together;  what  did  Dr.  Nachlas  say  to  Dr. 
Herzmark,  after  he  examined  yon? 

THE  COURT:  This  was  in  the  presence  of  Dr.  Herz¬ 
mark? 

BY  MR.  BULMAN: 

Q  Dr.  Herzmark  was  there,  and  yonr  wife  was  there, 
and  Mr.  Goldberg  was  there;  is  that  correct?  A  That 
is  right. 
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Q  Tell  ns  what  he  said?  A  He  told  us  that  all 

261  the  metal  in  the  leg  had  to  be  removed;  that  I 
should  pick  out  the  cheapest  place  that  I  could  go 

to;  that  the  whole  operation  would  have  to  be  done  all 
over  again  from  the  beginning;  that  all  the  metal  would 
have  to  be  removed,  and  the  wound  left  open,  so  that 
the  osteomyelitis  could  heal  from  the  bottom-up. 

Q  When  is  the  first  time  you  knew,  Mr.  Furr,  that 
you  had  osteomyelitis;  when  is  the  first  time  you  were 
aware  of  that  condition?  A  Quite  awhile  after  the — I 
think  Dr.  Herzmark  told  me  at  my  home;  I  am  not  sure. 

Q  Now,  what  did  Dr.  Herzmark  say,  in  response  to 
the  recommendation  that  you  have  just  told  us  that  Dr. 
Nachlas  said?  A  He  said — 

Q  (Interposing)  Just  tell  us  what  he  said?  A  He 
said  he  didn’t  want  to  do  that;  he  wanted  to  give  me 
penicillin ;  that  penicillin  would  clear  it  up. 

Q  And  did  he  state  the  date  that  the  penicillin  would 
clear  it  up,  to  Dr.  Nachlas?  A  He  said  that  it  would 
clear  it  up  in  a  couple — he  wanted  to  try  it  for  two  weeks, 
and  it  would  clear  it  up. 

Q  Did  Dr.  Nachlas  make  any  response  to  that  state¬ 
ment  of  Dr.  Herzmark?  A  I  asked  Dr.  Herzmark  if  he 
had  to  do  the  other  operation  over  again,  how  long 

262  that  would  take? 

Q  And  what  did  he  say?  A  And  Herzmark 
started  to  say,  “A  few  weeks — ”  and  Dr.  Nachlas  said, 
4 4  Look,  Doctor,  don’t  stick  your  neck  out.”  That’s  when 
he  told  me  to  get  this  cheap  hospital,  or  cheap  place,  that 
I  could  be  recuperating  in. 

Q  And  that  conversation  was  had  in  the  presence 
of —  A  (Interposing)  Mr.  Goldberg,  my  wife,  and  Dr. 
Herzmark. 

Q  Now,  when  you  were  returning  back  to  Washington, 
did  Dr.  Herzmark  go  back  with  you  in  the  car?  A  Yes; 
he  did. 


168  A 


Q  Did  yon  have  a  conversation  with  him  with  respect 
to  the  recommendation  that  was  made  by  Dr.  Nachlas? 
A  Yes;  we  did. 

Q  And  what,  if  anything,  did  Dr.  Herzmark  say  con¬ 
cerning  it?  A  He  still  insisted  that  there  was  union 
there ;  that  it  was  healing. 

Q  When  yon  got  back  to  the  District  of  Columbia, 
did  your  leg  get  better,  remain  the  same,  or  get  worse, 
Mr.  Furr?  A  No;  it  didn’t. 

Q  What  was  its  condition?  A  It  was  still  the 
same. 

263  Q  Did  the  drainage  continue,  or  stop?  A 
Well,  after  him  puncturing  it,  is  started  draining. 

Q  Did  you  go  to  the  hospital  again,  when  you  came 
back  from  Baltimore?  A  Yes;  I  did. 

Q  Do  you  remember  approximately  the  date?  A 
September,  1947. 

Q  And  what  hospital  was  that?  A  Emergency  Hos¬ 
pital. 

Q  And  what,  if  anything,  did  Dr.  Herzmark  do,  Mr. 
Furr,  when  you  went  back  in  September,  1947?  A  He 
gave  me  penicillin  treatments. 

Q  How  long  were  you  in  the  hospital  on  that  occasion, 
Mr.  Furr?  A  About  three  weeks. 

Q  And  please  tell  us  whether  or  not  the  penicillin 
treatments  took  effect  on  you?  A  No;  they  did  not 
Q  What  did  you  do  after  that — did  you  return  home? 
THE  COURT:  Where  did  you  go  after  you  left  the 
hospital? 

THE  WITNESS:  I  don’t  knew  whether  I  went  home 
or  whether  I  had  this  other  operation. 

THE  COURT:  You  don’t  know? 

THE  WITNESS:  I  don’t  remember. 

264  BY  MR.  BULMAN: 

Q  Did  there  come  a  time,  thereafter,  that  you 
had  another  operation,  Mr.  Furr?  A  Yes;  it  did. 
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Q  And  where  was  that?  A  Emergency  Hospital. 

Q  And  what  date — do  you  remember?  A  October, 
1946. 

Q  1947?  A  1947;  yes. 

THE  COURT:  You  said  you  went  to  the  hospital  in 
September,  1947,  and  you  had  two  weeks  of  penicillin 
treatment,  and  then  you  had  this  other  operation,  in  Oc¬ 
tober? 

THE  WITNESS:  That’s  right;  and  then  I  went  home. 
BY  MR.  BULMAN: 

Q  So  that,  in  October,  1947,  you  went  back  to  the 
hospital  for  an  operation?  A  Yes;  I  did. 

Q  What  type  of  operation  did  the  doctor  do  at  that 
time,  Mr.  Furr?  A  He  said  he  was  going  to  go  in  and 
take  all  the  metal  out  of  the  leg,  and  do  what  these  other 
doctors  suggested. 

Q  And,  after  you  came  down  from  the  operating 
room,  sometime  thereafter,  did  you  have  a  conver- 
265  sation  with  Dr.  Herzmark?  A  I  had  a  conversa¬ 
tion  before  and  after. 

Q  And,  after  the  operation,  did  you  talk  to  him  con¬ 
cerning  the  operation?  A  Yes;  I  did. 

Q  Did  you  ask  him  what  he  did  when  he  operated  on 
you?  A  Yes;  I  did. 

Q  And  what  did  he  tell  you  he  had  done?  A  One 
of  the  things  I  was  concerned  with  was  the  broken  screw, 
which  he  told  me  was  there;  and  I  asked  him  if  he  re¬ 
moved  it 

Q  When  did  that  conversation  first  come  up,  about 
the  broken  screw? 

THE  COURT:  Wait  a  minute;  wait  a  minute. 

He  told  you  the  broken  screw  was  in  there? 

THE  WITNESS:  Well,  during  one  of  the  courses  of 
my  visits  to  Dr.  Herzmark,  I  had  noticed  this  piece  of 
metal,  next  to  a  screw,  in  the  bone. 

BY  MR.  BULMAN: 
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Q  Yon  mean,  in  an  x-ray?  A  I  mean,  in  an  x-ray, 
in  Dr.  Herzmark’s  office. 

THE  COURT:  How  did  you  know  it  was  metal? 

THE  WITNESS:  I  didn’t  know  what  it  was;  I  asked 
Ur.  Herzmark. 

266  THE  COURT:  That’s  what  he  told  you, — that 
it  was  a  broken  screw? 

THE  WITNESS :  That  it  was  a  broken  screw. 

THE  COURT:  Then  you  knew,  all  along,  you  had  a 
broken  screw  in  your  leg? 

THE  WITNESS :  Yes ;  I  did,  after  he  told  me  what  it 
was. 

BY  MR.  BULMAN: 

Q  Did  he  ever  tell  you,  Mr.  Furr,  that  it  was  a  broken 
bit?  A  No;  he  didn’t 

Q  Concerning  this  broken  screw,  did  you  have  any 
conversation  with  him,  of  what  he  had  done  in  the  opera¬ 
tion? 

MR.  GALIHER :  Which  operation  are  you  talking 
about  now,  Mr.  Bulman? 

MR.  BULMAN :  I  am  talking  about  the  operation  that 
took  place  on  October  30,  1947. 

•  •  •  • 

269  Q  Mr.  Furr,  I  was  asking  you  about  the  time 
you  were  in  the  doctor’s  office  and  a  discussion 
came  up  about  the  broken  screw.  Will  you  please  tell 
us  how  that  came  to  your  attention?  A  I  was  looking 
at  the  x-rays  with  the  doctor,  and  I  noticed  one  of  the 
screws  seemed  to  be  at  an  angle,  or  something,  and  I 
called  that  to  Dr.  Herzmark’s  attention.  I  asked  him 
what  it  was,  and  he  said  that  one  of  the  screws  in  the 
4-screw  plate  had  broken. 

Q  Did  he  tell  you  anything  else  about  it? 

THE  COURT:  He  told  you  that  one  of  the  screws 
in  the  4-screw  plate  had  broken? 
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THE  WITNESS:  Yes,  sir. 

270  .  BY  ME.  BULMAN: 

Q  Did  Dr.  Herzmark  ever  tell  you  on  that  oc¬ 
casion  that  a  bit  had  broken?  A  No,  sir. 

Q  Did  you  have  occasion  to  see  other  x-rays  subse¬ 
quent  to  that  time,  after  that  time,  in  the  doctor’s  office? 
A  I  had  some ;  yes. 

Q  Did  you  notice  this  broken  screw  in  the  other 
x-rays  at  that  time,  if  you  can  remember?  A  No;  I 
don’t  remember. 

THE  COUBT:  Isn’t  it  conceded  that  there  is  no 
broken  screw,  and  that  Dr.  Herzmark  has  admitted  that 
the  bit  broke,  and  he  left  it  in  the  bone? 

ME.  BULMAN :  But  I  want  to  show  about  the  repre¬ 
sentation  that  was  made  to  the  plaintiff  about  that. 

THE  COURT :  Oh,  that  the  doctor  didn’t  tell  him 
about  the  bit,  you  mean? 

MR.  BULMAN :  That’s  right. 

BY  MR.  BULMAN: 

Q  Did  the  doctor  ever  tell  you,  Mr.  Furr,  that  the 
bit  had  broken?  A  No. 

Q  When  is  the  first  time  that  you  ever  learned  that 
a  bit  was  broken  in  your  leg?  A  I  don’t  remem- 

271  ber  the  exact  date. 

Q  When  you  were  taken  back  to  the  hospital, 
Mr.  Furr,  for  the  purpose  of  having  this  operation  to 
take  out  the  6-screw  plate,  what,  if  any,  conversation  did 
you  have  with  Dr.  Herzmark  prior  to  your  going  up  into 
the  operating  room?  A  I  did. 

Q  What  was  that  conversation  with  him;  what  did  he 
say  to  you  and  what  did  you  say  to  him?  A  He  said 
that  he  was  going  to  remove  all  metal  And  I  asked 
him,  “Are  you  going  to  remove  the  broken  screw,  too?” 
And  he  said,  “Yes.” 

Q  After  the  operation  was  performed,  Mr.  Furr,  did 
there  come  a  time  when  you  had  a  conversation  with 
Dr.  Herzmark?  A  Yes;  I  did. 
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Q  Concerning  the  operation?  A  I  did. 

Q  And  what  did  he  say  to  you  and  what  did  yon 
say  to  him?  A  I  asked  him  if  he  removed  the  broken 
screw,  and  he  said  Yes. 

Q  Where  did  this  conversation  take  place?  A  In 
my  room. 

Q  Do  yon  know  how  many  days  after  the  oper- 

272  ation?  A  The  next  day. 

Q  What,  if  anything,  did  he  tell  yon  that  he 
had  done  with  yonr  leg?  Tell  ns  what  he  told  yon  he 
had  done,  in  the  conrse  of  the  operation?  A  He  said 
that  he  went  into  the  leg  and  removed  the  plate,  and  that 
there  was  an  indentation  the  shape  of  the  plate;  that  the 
plate  was  eating  away  the  bone.  That  he  had  scraped 
all  that  ont,  and  removed  everything  in  the  leg,  and  that 
everything  wonld  he  fine. 

Q  With  respect  to  the  bit,  wonld  yon  tell  ns  what 
the  specific  conversation  was,  with  the  bit?  A  It  was 
not  with  the  bit — the  broken  screw. 

Q  He  didn’t  mention  any  bit  at  that  time?  A  No. 

0  I  will  ask  yon  again,  whether  or  not  yon  knew  yon 
had  a  broken  bit  in  yonr  leg?  A  I  didn’t  know  anything 
abont  the  broken  bit. 

Q  Mr.  Fnrr,  after  this  operation  was  performed,  wonld, 
von  please  tell  ns  how  long  yon  remained  in  the  hos¬ 
pital?  A  Qnite  awhile.  T  don’t  remember  exactly  how 
many  weeks  it  was. 

Q  Will  yon  please  tell  ns  whether  or  not  the  infec¬ 
tion  cleared  np,  or  did  yonr  leg  still  continne  to  drain 
while  yon  were  in  the  hospital  after  this  operation? 

273  A  It  continued  to  drain. 

Q  What,  if  anything,  did  the  doctor  pnt  on 
v'onr  lev,  yonr  right  leg,  in  the  hospital?  A  Well,  he 
had  packings  inside  the  open  incision. 

Q  Did  he  pnt  any  cast  on,  so  far  as  yon  can  remem¬ 
ber.  after  the  6-screw  operation?  A  Yes;  he  did. 

Q  Was  that  in  the  hospital?  A  In  the  hospital. 
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Q  And,  when  you  left  the  hospital,  was  your  leg  still 
draining?  A  It  was  still  in  a  cast. 

Q  And  was  it  still  draining?  A  Yes;  it  was. 

Q  When  you  got  home,  would  you  tell  us  whether 
or  not  your  leg  still  continued  to  drain?  A  Yes;  it 
did. 

Q  Will  you  please  tell  us  whether  or  not  you  had 
any  pain?  A  Constantly. 

Q  And  did  the  doctor  give  you  anything  for  it,  do 
you  remember?  A  Yes;  he  did. 

Q  And  do  you  remember  what  type  of  medicine  he 
gave  you?  A  I  was  taking  phenobarbs,  I  think, 

274  every  hour,  or  every  half-hour,  and  he  gave  me  a 
pain-ldll,  and  I  was  taking  some  sort  of  a  black 

pill. 

Q  Did  those  pills  give  you  any  relief,  Mr.  Furr?  A 
Not  completely;  no. 

Q  Who  was  taking  care  of  you  while  you  were  home? 
A  My  wife. 

Q  Did  your  leg  continue  to  drain,  Mr.  Furr,  when  you 
were  home?  A  Yes;  it  did. 

Q  And  for  how  long  a  period  did  it  continue  to 
drain?  A  I  don’t  remember  how  long. 

Q  Did  Dr.  Herzmark  come  to  see  you  while  you  were 
at  home?  A  Yes;  he  did. 

Q  And  what  did  he  do  for  you  when  he  came  to  see 
you?  A  Wait  a  minute — no;  he  didn’t  come  to  my  home 
after  this  operation. 

Q  Did  there  come  a  time,  Mr.  Furr,  when  the  drain¬ 
ing  stopped  in  your  leg,  after  the  6-screw  plate  was  taken 
out  and  you  were  home  for  some  time?  A  There  came 
a  time  when  it  stopped,  but  I  don’t  remember  the  date. 
Q  You  don’t  remember  the  date.  Did  there 

275  come  a  time,  on  July  2,  1948,  that  you  went  back 
to  the  hospital?  A  July,  1948. 

Q  Did  there  come  a  time  when  Dr.  Herzmark  took 
you  to  the  hospital  for  the  purpose  of  manipulation?  A 
Yes;  he  did. 
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Q  And  do  you  remember  approximately  when  that 
happened?  A  Yes;  that  was  in  July,  1948. 

Q  Preceding  your  visit  to  the  hospital,  in  1948,  would 
you  please  tell  us  whether  or  not  you  had  a  conversation 
with  Dr.  Herzmark  leading  up  to  your  going  to  the  hos¬ 
pital?  A  Well,  I  couldn’t  bend  the  leg,  so  he  was  going 
to  take  me  in  for  manipulation. 

Q  When  you  say  you  couldn’t  bend  the  leg,  let  me 
ask  you  whether  or  not  the  doctor  asked  you  to  walk  on 
the  leg,  after  he  took  out  that  6-screw  plate;  did  he  ask 
you  to  walk  on  the  leg?  A  Yes;  he  did. 

Q  And  how  were  you  able  to  get  about,  at  that  time? 
A  I  had  a  brace  on. 

Q  Where?  A  On  the  right  leg. 

Q  Did  you  need  any  other  support?  A  I  had  a 
crutch  and  a  cane. 

276  Q  And  were  you  able  to  walk  in  that  fashion? 
A  Not  good. 

Q  And  did  you  follow  the  doctor’s  instructions?  A 
Yes;  I  did. 

Q  Did  you,  from  the  time  that  Dr.  Herzmark  oper¬ 
ated  on  you,  to  the  time  you  went  in  the  hospital,  have 
anything  happen  to  that  leg,  so  far  as  you  know,  any 
in.-jury  to  the  right  leg?  A  Nothing  at  all. 

Q  To  the  knee?  A  Nothing. 

Q  Did  you  ever  fall  during  that  time?  A  No.  I  was 
very  careful  in  every  step  I  took. 

Q  Did  you  ever  bump  it,  to  your  knowledge?  A  No; 
I  did  not. 

Q  Did  you  ever  trip  and  fall,  to  your  knowledge?  A 
No;  I  did  not. 

Q  Will  you  please  tell  the  ladies  and  gentlemen  of 
the  jury  what  the  condition  of  your  knee  was,  as  of  July, 
1948? 

MR.  GALIHER:  May  I  ask  which  knee  you  have 
reference  to? 
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MR.  BULMAN :  The  right  knee. 

THE  WITNESS:  It  was  stiff. 

BY  MR.  BULMAN : 

277  Q  Wlien  yon  say  it  was  stiff,  were  yon  able 
to  bend  it  at  all?  A  Very  little. 

Q  When  you  say  “very  little,”  will  yon  demonstrate 
to  the  ladies  and  gentlemen  of  the  jury  to  what  extent 
you  were  able  to  bend  it,  to  the  best  of  your  ability? 
Before  you  went  to  the  hospital,  July,  1948,  how  much 
could  you  bend  it?  A  Well,  I  could  bend  it  just  a 
fraction. 

Q  Could  you  walk  with  your  knee  in  that  condition 
at  all,  Mr.  Purr?  A  I  was  stiff -legged. 

Q  Did  you  have  a  conference  with  Dr.  Herzmark  as 
to  what  should  be  done  about  this  knee?  A  He  told 
me  that  he  would  manipulate  it. 

Q  First,  did  you  have  a  conference  with  him?  A 
Yes;  I  did. 

Q  And,  during  the  conference,  would  you  please  tell 
us  what  he  told  you  and  what  you  said  to  him?  A  He 
said  I  would  have  to  go  back  in  the  hospital,  and  that 
he  would  manipulate  the  leg  so  that  I  could  bend  it 

Q  Did  you,  pursuant  to  that,  arrange  to  go  to  the 
hospital?  A  Yes;  I  did. 

Q  And  what  hospital  was  that,  Mr.  Furr?  A 

278  Emergency  Hospital. 

Q  And,  when  you  went  to  Emergency  Hospital, 
before  you  went  down  to  the  operating  room  to  be  oper¬ 
ated  on,  what,  if  anything,  was  given  to  you,  do  you 
remember?  A  Yes;  I  did  get  something. 

Q  Do  you  know  whether  it  was  an  anaesthetic,  or 
what  type  of  anaesthetic  it  was?  A  They  gave  me  a 
shot  in  the  spine. 

Q  Do  you  remember  that?  A  Yes;  I  do. 

Q  And,  when  you  went  down  to  the  operating  room, 
will  you  please  tell  the  ladies  and  gentlemen  of  the  jury 
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whether  or  not  you  were  conscious  or  unconscious?  A  I 
was  conscious. 

Q  Would  you  please  describe  the  operating  room  to 
us,  as  far  as  you  can  remember,  its  appearance,  if  you 
remember?  A  They  rolled  me  into  the  operating  table 
and  the  interns,  and  all,  helped  pushed  me  over  on  the 
table  from  this,  whatever  you  call  this  wagon,  whatever 
it  is. 

Q  A  cart?  A  A  cart. 

Q  Tell  us,  if  you  can,  describe  the  room  there,  tell  us 
what  the  room  looked  like,  if  you  can  remember — its 
color  of  paint? 

279  THE  COURT:  He  had  been  in  there  before. 
THE  WITNESS:  Well,  I  had  been  in,  but  not 

conscious — yes ;  I  was  in  there  before. 

THE  COURT:  You  were  in  there  before,  weren’t  you? 
THE  WITNESS:  Yes,  sir. 

THE  COURT:  You  were  conscious,  too,  weren’t  you? 
THE  WITNESS:  Conscious. 

BY  MR.  BULMAN: 

Q  You  were  in  there  once  before;  was  it  the  same 
operating  room  or  another  operating  room?  A  An¬ 
other. 

Q  How  do  you  know  it  wasn’t  the  same?  A  It  didn’t 
look  the  same  to  me. 

Q  What  was  the  color  of  the  first  operating  room  you 
went  in,  the  first  time?  A  I  don’t  remember  the  color. 

Q  You  don’t  remember  the  color  of  the  paint  on  the 
walls?  A  No;  I  do  not 

Q  Do  you  remember  the  lighting  of  the  first  operating 
room?  A  The  lights  are  what  impressed  me. 

Q  Tell  us  about  the  type  lights  in  the  first  operating 
room?  A  There  is  a  real  large  light  over  the 

280  top  of  your  operating  table,  with  a  lot  of  mirrors 
in  there. 

Q  With  respect  to  this  operating  room  you  were  in, 
at  the  time  the  manipulation  was  performed,  what  type 
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of  lights  did  it  have?  A  Something  on  the  same  order. 

Q  What  was  the  difference  between  the  first  operating 
light  and  the  second?  A  The  lights  were  pretty  similar, 
with  mirrors  in  there. 

Q  Was  there  any  difference  between  the  two?  A 
Just  that  the  rooms  were  different. 

Q  How  do  you  know  that?  A  Well,  the  size  of  the 
room;  I  knew  I  was  in  a  different  room. 

Q  What  was  the  difference  in  size  between  the  first 
operating  room  and  the  second?  A  One  was  larger  than 
the  other. 

THE  COURT :  Which  was  larger? 

THE  WITNESS:  The  second. 

THE  COURT :  The  second  operating  room  was  larger 
than  the  first? 

THE  WITNESS:  The  one  that  I  was  conscious  when 
I  went  into. 

THE  COURT:  That’s  what  we  have  to  determine: 
was  it  the  second  operating  room  you  went  into, 
281  that  was  larger  than  the  first  one?  . 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  When  did  you  see  the  first  one? 

THE  WITNESS:  When  I  went  up  about  ten  days 
after  my  first  operation. 

THE  COURT:  What  was  done  the  second  time? 

THE  WITNESS:  The  second  time,  I  went  up  for 
manipulation  to  bend  my  knee. 

THE  COURT:  I  mean,  the  first  time  you  went  up, 
you  were  under  an  anaesthetic,  weren’t  you? 

THE  WITNESS:  No,  sir;  I  was  conscious. 

THE  COURT:  When  you  went  up  for  the  original 
operation,  you  were  conscious? 

THE  WITNESS:  No,  sir — ten  days  after  the  first 
operation. 

MR.  BULMAN:  The  first  manipulation,  he  was  con¬ 
scious. 
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THE  COURT :  When  yon  first  went  np,  for  the  orig¬ 
inal  operation,  you  were  not  conscious! 

THE  WITNESS:  No,  sir. 

THE  COURT:  The  next  time  you  went  up,  you  were 
conscious? 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  And  you  went  in  the  same  room? 

THE  WITNESS:  I  don’t  know  about  going  to 

282  that  same  room,  because  the  first  time,  I  didn’t 
know  what  room  I  went  to. 

BY  MR.  BULMAN: 

Q  Your  testimony,  Mr.  Furr,  is  that  when  the  origi¬ 
nal  operation  was  done,  the  time  that  the  bone  was  taken 
out  of  your  leg,  you  were  unconscious  when  you  went 
in  the  operating  room?  A  That  is  correct. 

Q  The  second  time  you  went  up  in  the  operating  room 
was  for  the  purpose  of  manipulation?  A  That’s  right. 

Q  I  think  you  testified  the  other  day  that  you  were 
holding  onto  something  at  the  time  the  doctor  was  man¬ 
ipulating  your  leg?  A  That’s  right. 

Q  And  no  anaesthetic  was  given  to  you  at  that  time? 
A  No ;  there  wasn’t 

Q  And  you  were  in  the  small  operating  room  at  that 
time;  is  that  correct?  A  That  is  correct. 

Q  Inviting  your  attention  to  July  2,  1948,  the  time 
that  the  doctor  was  going  to  do  the  manipulation  on  your 
knee,  you  say  that  you  noticed  the  type  of  operating  room 
you  were  in;  is  that  correct?  A  Yes;  I  did. 

283  Q  And  that  was  different  from  the  one  you 
were  in  for  your  first  manipulation?  A  Yes;  it 

was. 

Q  And  the  room  then,  I  think  you  told  us,  was  larger; 
is  that  correct?  A  That  is  correct. 

Q  Will  you  please  tell  us  who  was  in  the  room  with 
you,  as  far  as  you  can  remember — not  their  names,  but 
describe  them?  A  There  were  some  nurses  and  interns 
in  there. 
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Q  Would  you  know  them  if  you  saw  them?  A  No; 
I  wouldn’t 

Q  Was  the  doctor  in  there!  A  Yes;  he  was. 

Q  Dr.  Herzmark?  A  Yes. 

Q  Were  you  conscious  at  that  timet  A  Yes;  I  was. 

Q  Would  you  please  tell  us  how  much  you  saw  the 
doctor  do,  and  what  you  feltt  Describe  what  happened 
in  that  operating  room. 

THE  COURT:  You  were  conscious  the  whole  time 
the  doctor  manipulated  your  leg! 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  The  only  thing  you  got  was  an 
284  injection  in  the  spine? 

THE  WITNESS:  Yes,  sir. 

THE  COURT :  Do  you  know  what  it  was? 

THE  WITNESS:  No,  sir. 

THE  COURT :  Did  you  ask? 

THE  WITNESS:  No.  I  was  surprised  that  I  felt 
no— 

THE  COURT:  No;  no.  Did  you  ask? 

THE  WITNESS:  No;  I  didn’t. 

THE  COURT:  Did  you  think  it  peculiar  that  the  leg 
should  be  manipulated  when  you  were  not  under  an 
anaesthetic? 

THE  WITNESS :  It  seemed  peculiar  to  me. 

THE  COURT:  Did  you  make  inquiry  why? 

THE  WITNESS:  No;  I  did  not. 

THE  COURT:  I  asked  you  if  you  asked  the  doctor, 
before  he  started  manipulating,  if  he  was  going  to  give 
you  anything? 

THE  WITNESS:  No. 

THE  COURT:  Why  didn’t  you? 

THE  WITNESS:  I  didn’t  know  anything  about  what 
they  do. 

THE  COURT:  You  didn’t  know  what  they  do? 

THE  WITNESS:  No,  sir. 
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BY  MB.  BTTLMAN: 

285  Q  Mr.  Furr,  when  yon  got  into  the  operating 
room,  and  yon  tell  ns  these  nnrses  and  interns 

were  there  with  the  doctor,  what  did  yon  see  Dr.  Herz- 
mark  do  to  the  right  knee  and  right  leg?  Tell  ns  ex¬ 
actly  what  yon  saw,  and  felt,  and  heard?  A  I  saw  him 
pnt  his  arm  nnder  my  knee  and  raise  my  leg  np. 

Q  Whom  did  yon  see?  A  Dr.  Herzmark. 

Q  And  what  position  were  yon  lying  in  at  that  time? 
A  I  was  on  my  back. 

Q  Go  ahead.  A  And  he  raised  my  right  leg  np,  and 
pnt  his  arm  nnder  my  right  knee,  and  he  tried  to  bend  it 
that  way  (illustrating). 

Q  When  he  tried  to  bend  it  that  way,  tell  ns  what 
happened  to  your  body,  if  anything?  A  My  body 
raised,  and  the  nurse  and  interns  were  holding  me  down. 

Q  What  portion  of  your  body  were  the  nnrses  and 
interns  holding?  A  There  was  a  nurse  holding  me 
around  the  chest,  and  another  doctor  was  holding  my 
left  leg. 

Q  Was  there  anybody  else  around  the  table, 

286  holding  yon?  A  There  were  a  few  people. 

Q  Were  they  holding  yon,  or  just  in  the  room? 
A  A  few  of  them  were  holding  me. 

THE  COURT:  What  were  they  holding  yon  for? 
THE  WITNESS :  To  keep  my  body  down. 

THE  COURT :  Did  yon  hurt — did  that  hurt  yon, 
when  he  pnt  his  left  arm  nnder  your  right  leg  and  started 
manipulating  your  right  leg  with  his  right  hand? 

THE  WITNESS:  I  was  numb  from  my  waist  down. 
THE  COURT:  Oh,  yon  were  numb  from  your  waist 
down? 

THE  WITNESS:  That’s  right. 

THE  COURT:  Then  yon  did  get  an  anaesthetic? 
THE  WITNESS :  Yes;  I  said,  in  the  spine. 
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BY  MB.  BULMAN: 

Q  What  else  did  the  doctor  do,  Mr.  Furr,  that  you 
saw  him  do — how  many  times  did  he  do  that*  A  Well, 
he  worked  on  there  quite  a  number  of  times,  and  then 
he  took  my  leg  and  put  it  over  his  right  shoulder,  and 
started  working  up  and  down,  like  that  (illustrating). 

Q  Where  were  these  people  at  that  time,  that  were 
in  the  operating  room?  A  They  were  around  the  table, 
helping. 

Q  What  were  they  doing  to  you?  A  Holding  me 
down  on  the  table. 

287  Q  How  long  did  he  continue  to  do  that,  as  far 
as  you  can  remember?  A  It  seemed  like  quite 
awhile. 

Q  Then  tell  us  what,  if  anything,  happened?  A  I 
felt  sort  of  a  pressure  there,  and  then  suddenly  I  heard 
some  cracking  noise,  and  then  the  leg  gave  way,  as  he 
was  working  on  the  shoulder. 

Q  And  did  that  give  you  any  pain,  when  that  hap¬ 
pened;  did  you  have  any  pain  there?  A  No;  I  didn’t 

Q  After  that  happened,  what,  if  anything — did  the 
doctor  give  you  any  demonstration  as  to  what  he  had 
accomplished  by  wav  of  manipulation  there?  A  Yes; 
he  did. 

Q  Tell  us  what  he  did?  A  Then  he  showed  me  how 
he  could  bend  the  leg,  and  bend  it  all  the  way  back  to 
my  thigh,  up  and  down  a  few  times. 

Q  Where  did  he  do  that?  A  In  the  operating  room. 

Q  Did  you  converse  with  him,  or  was  any  statement 
made  to  you  by  the  doctor,  about  his  ability  to  do  that, 
as  far  as  you  can  remember,  at  that  time?  A  I  don’t 
remember. 

Q  After  that  was  accomplished,  did  he  then 
28S  return  return  you  downstairs?  A  Yes;  he  did. 

Q  To  your  room  in  the  hospital?  A  Yes. 

Q  Who  was  there  at  that  time,  in  the  hospital  room, 
when  you  came  downstairs?  A  My  wife. 


182  A 


Q  Was  there  anybody  else  there?  A  No. 

Q  Did  there  come  a  time  when  the  doctor  came  down¬ 
stairs  to  your  room  in  the  hospital?  A  There  was; 
yes. 

Q  And  did  he  demonstrate  the  ability  to  bend  your 
leg,  there,  to  anyone?  A  Yes,  sir;  he  did  it  over  again, 
and  showed  my  wife  how  the  leg  conld  bend. 

Q  Would  you  tell  us  exactly  what  he  did,  in  the 
presence  of  your  wife  and  yourself?  A  When  he  took 
the  leg,  and  was  showing  my  wife  how  it  would  bend, 
my  leg  was  sore,  and  it  was  black-and-blue  all  over,  and 
I  showed  that  to  the  doctor,  all  around  the  knee,  up  in  the 
thigh,  and  all  around  the  calf  of  the  leg;  and  he  demon¬ 
strated  to  my  wife  how  the  leg  could  bend. 

Q  Mr.  Furr,  inviting  your  attention  to  the  next  day, 
would  you  describe  the  condition  of  your  leg  with 
289  respect  to  color?  What  happened  to  the  leg?  A 
It  was  turning  darker. 

Q  When  you  say  “darker,”  would  you  please  describe 
its  color  to  the  jury,  and  the  extent  of  the  discoloration 
in  your  leg — the  right  leg,  I  am  referring  to?  A  There 
were  black-and-blue  marks  all  over  the  leg. 

Q  Show  us  the  extent,  please.  A  There  were  black- 
and  blue  marks  all  down  here  (indicating). 

Q  Black-and-blue  marks?  A  On  this  part  of  the 
leg. 

Q  Where  did  that  start?  A  From  here,  and  all 
around  the  knee,  and  all  over  this  calf  of  the  leg. 

Q  And  that  is  referring  to  the  right  leg?  A  That 
is  to  the  right  leg. 

Q  The  next  day,  would  you  please  tell  us  what  the 
color  of  the  leg  was,  the  next  day?  A  It  continued  to 
get  darker. 

Q  And  the  day  after  that?  A  Yes;  it  did.  It  con¬ 
tinued  to  get  darker. 

Q  And  what  area  was  covered  the  third  or  fourth 
day?  Describe  the  area  that  was  covered  on  the  third 
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and  fourth  day,  on  your  right  leg.  A  It  was  black-and- 
blue  all  around  the  kneecap,  and  and  right  in  here 

290  (indicating) ;  right  in  the  thigh  of  the  leg,  and 
there  was  quite  a  number  of  them  right  down  in 

the  calf  of  the  leg. 

Q  How  long  did  that  condition  exist  in  your  leg,  Mr. 
Furr!  A  Quite  a  long  time. 

Q  When  you  say  “a  long  time,”  would  you  illustrate 
whether  it  would  be  in  weeks,  days,  or  months?  A  I 
would  say  it  was  at  least  six  or  seven  or  eight  months, 
something  like  that. 

Q  Let  me  ask  you  this:  After  the  manipulation  was 
accomplished,  and  the  doctor  came  down  in  your  room, 
will  you  please  tell  us  whether  you  had  a  conversation 
with  him  with  respect  to  the  manipulation?  A  Yes;  I 
did. 

Q  And  what  did  he  say  to  you,  and  what  did  you  say 
to  him?  A  When  I  first  came  down,  he  said  to  me,  he 
says,  “I  almost  broke  my  arm  off,  trying  to  manipulate  , 
the  leg.” 

Q  And  who  was  present  at  the  time  he  made  that 
statement?  A  My  wife. 

Q  Following  the  manipulation,  would  you  please  tell 
us  whether  or  not  there  was  any  pain  in  your  right  leg? 

A  Yes;  there  was. 

291  Q  And  where  was  the  pain  in  your  leg?  A 
There  was  pain  around  the  knee,  all  around  the 

knee  here  (indicating),  and  right  at  the  site  of  the  oper¬ 
ation. 

Q  And  what,  if  anything,  did  the  doctor  do  to  alle-  j 
viate  the  pain,  Mr.  Furr?  A  Just  that  the  nurses 
brought  in  some  medicine  to  relieve  the  pain. 

Q  How  long  did  you  remain  in  the  hospital  for  that 
period:  do  you  remember  when  you  left?  A  No;  I  don’t 
remember  exactly  the  amount  of  time. 

Q  When  you  got  home,  would  you  please  tell  us  i 
whether  or  not  you  were  able  to  walk  on  the  leg  when 
you  got  home?  A  I  was  still  in  the  brace. 
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Q  What,  if  anything,  did  the  doctor  give  yon  for 
3^onr  pain?  A  He  gave  me  some  pills  to  take,  some 
capsules. 

Q  And  did  they  give  yon  any  relief?  A  Some. 

Q  Did  there  come  a  time  when  yon  discarded  your 
brace,  Mr.  Furr?  A  Yes;  there  did. 

295  Q  Would  you  please  tell  us  what,  if  anything, 
you  used  to  enable  you  to  walk?  A  Dr.  Herzmark 

put  another  short  cast  on  my  leg,  when  I  discarded  the 
brace. 

Q  And  where  did  that  cast  go  to  and  from?  A  That 
was  a  cast  he  put  on  my  leg  from  the  knee  to  the  hip,, 
right  to  the  hip- joint 

Q  And  were  you  able  to  manipulate  with  that,  walking 
around  with  that  cast?  A  With  the  aid  of  a  crutch  and 
a  cane. 

Q  How  long  did  that  cast  remain  on,  if  you  can  re¬ 
member;  approximately  how  many  months?  A  That  is 
the  cast  I  put  on  before  I  went  to  Florida. 

THE  COURT:  When  did  you  take  it  off? 

BY  MR.  BULMAN  : 

Q  When  did  he  take  it  off?  A  When  I  came  back 
from  Florida. 

THE  COURT:  When  was  that? 

THE  WITNESS:  About  four  weeks  after  I  had  left 
for  Florida. 

THE  COURT:  What  year? 

THE  WITNESS :  1949. 

THE  COURT:  What  month? 

THE  WITNESS:  I  don’t  remember  the  month. 

296  THE  COURT:  You  don’t  remember  when  you 
came  back  from  Florida? 

THE  WITNESS:  The  exact  month — I  went,  I  think, 
in  April. 

THE  COURT:  You  went  to  Florida  in  April,  1949? 
THE  WITNESS:  Around  April,  1949;  yes,  sir. 

BY  MR.  BULMAN: 
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Q  Wasn’t  it  that  you  went  to  Florida  in  April,  1947, 
Mr.  Furr?  Aren’t  you  confused  on  the  date?  A  I  could 
be.  Those  dates,  I  don’t  quite  remember  all  the  dates. 

THE  COURT:  You  said,  after  you  discarded  the 
brace,  in  the  spring  of  1949,  the  doctor  put  a  short  cast 
on  you,  and  you  kept  that  short  cast  on  until  you  came 
back  from  Florida,  and  you  came  back  from  Florida  in 
1947? 

THE  WITNESS :  I  don’t  remember  exactly  what  year 
it  was,  sir. 

THE  COURT:  How  many  times  have  you  been  to 
Florida? 

THE  WITNESS:  Once;  that  is  the  first  time  I  have 
ever  been  to  Florida. 

THE  COURT:  And  you  don’t  remember  what  year 
you  went — did  you  go  to  Florida  before  he  manipulated 
vour  leg  in  July,  1948? 

THE  WITNESS :  No,  sir— I  don’t  think  I  did. 
297  THE  COURT:  Your  leg  was  stiff,  and  he  took 
you  up  to  the  operating  room  and  he  manipulated 
it,  and  you  saw  him  put  it  over  your  shoulder? 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  And  he  pulled  it  down,  and  he  freed 
the  adhesions? 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  Was  that  before  or  after  you  went  to 
Florida? 

THE  WITNESS:  Wait  a  minute;  let  me  think — that 
was  before  I  went  to  Florida. 

THE  COURT:  You  don’t  remember  what  year  you 
went  to  Florida,  do  you? 

THE  WITNESS:  It  was  in  1949  that  I  went  to 
Florida. 

THE  COURT:  You  went  to  Florida  in  1949? 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  Very  well. 
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BY  MB.  BIJLMAN: 

Q  Mr.  Furr,  let  me  ask  you  this:  After  you  came 
home  from  this  manipulation  that  you  told  us  about,  you 
say  he  put  a  brace  on  you;  is  that  correct?  A  Yes;  he 
did. 

Q  Were  you  able  to  get  up  and  downstairs  with  the 
help  of  this  cane  and  crutch?  A  No.  We  had  to 

298  put  a  railing  on  the  steps  to  help  me  get  up  and 
down. 

Q  And  were  you  able  to  manipulate  with  the  railing? 
A  Not  very  good. 

Q  As  time  went  on,  were  you  able  to  discard  the 
crutch?  A  Yes;  I  was.  I  still  used  the  cane. 

Q  And  was  the  brace  still  on  your  leg,  if  you  remem¬ 
ber?  A  I  don’t  remember. 

Q  Did  there  come  a  time,  after  the  manipulation,  that 
we  just  discussed,  that  you  were  able  to  walk  without 
a  cane  and  without  a  crutch  or  without  a  brace?  A  Yes; 
there  did. 

Q  And  did  there  come  a  time,  Mr.  Furr,  when  you 
went  back  to  the  hospital,  again,  for  another  operation, 
on  August  8,  1948 — Dr.  Herzmark  operated  on  your  leg 
again — the  last  operation  that  he  performed — what  did 
he  do  for  you  that  time?  A  That  was  in  August,  1948? 

Q  That’s  right.  A  Yes;  there  was. 

Q  What  did  he  do  for  you  at  that  time?  A  I  had — 
THE  COUBT:  What  did  he  do? 

299  THE  WITNESS:  I  am  just  trying  to  think 
what  he  did  at  that  time. 

THE  COIJBT:  He  manipulated  your  leg  in  July, 
1948? 

THE  WITNESS:  Yes,  sir. 

THE  COUBT:  The  following  month  you  went  back 
in;  is  that  right? 

THE  WITNESS :  That’s  right,  sir. 

THE  COUBT:  And  what  did  he  do? 

THE  WITNESS:  I  am  just  trying  to  remember. 
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THE  COURT:  Did  yon  go  tinder  a  general  anaes¬ 
thetic  when  yon  went  in  there  in  August? 

THE  WITNESS :  I  am  just  trying  to  remember  what 
he  did  that  time,  sir. 

THE  COURT:  Well,  were  yon  nnder  a  general  anaes¬ 
thetic  in  August?  Did  he  tell  yon  what  he  did? 

THE  WITNESS:  He  told  me.  I  am  trying  to  re¬ 
member  what  he  did  about  that. 

THE  COURT:  Was  that  the  time  he  took  all  the 
metal  out? 

MR.  BULMAN:  No. 

THE  WITNESS:  No.  In  July,  he  took  all  the  metal 
out. 

THE  COURT:  In  July,  he  took  the  metal  out? 

THE  WITNESS:  Wait  a  minute — 

THE  COURT:  I  thought,  in  July,  1948,  was 
300  when  he  manipulated  your  leg  over  his  shoulder? 
THE  WITNESS:  That’s  right;  in  July. 

THE  COURT:  Did  he  take  the  metal  out  then,  too? 

THE  WITNESS :  The  metal  was  supposed  to  be  taken 
out  before  the  manipulation. 

THE  COURT:  All  right.  Then,  what  did  he  do  in 
August? 

THE  WITNESS:  Now,  let  me  figure  on  that. 

BY  MR.  BULMAN : 

Q  Describe  the  appearance  of  your  leg,  Mr.  Furr. 
When  you  came  home,  after  the  manipulation,  what  was 
the  appearance  of  your  leg? 

THE  COURT:  Oh,  he  has  been  all  over  that 

MR.  BULMAN:  No. 

THE  COURT:  He  said  he  was  black-and-blue. 

Q  BY  MR.  BULMAN:  No.  I  am  talking  about  the 
actual  site  of  the  operation:  describe  that.  WLat  was 
his  appearance, — and  the  knee.  Tell  us  how  it  looked 
when  you  came  from  the  hospital?  A  The  knee  was  all 
black-and-blue. 
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Q  I  mean,  other  than  that,  Mr.  Furr,  what  was  its 
appearance?  A  (No  answer.) 

THE  COURT:  You  don’t  remember? 

THE  WITNESS:  I  am  just  trying  to  remem. 

301  ber,  sir. 

BY  MR.  BULMAN: 

Q  Did  there  come  a  time,  Mr.  Furr,  when  the  doctor 
did  some  plastic  surgery  on  you?  A  Oh,  yes;  now  I  re¬ 
member. 

MR.  GALIHER:  I  object  to  the  leading  question. 

THE  COURT:  Yes;  I  will  sustain  it.  If  he  can’t 
remember,  he  ought  not  to  testify  to  it. 

MR.  GALIHER:  I  don’t  think  Mr.  Bulman  is  en¬ 
titled  to  put  words  in  his  mouth. 

THE  COURT:  No;  I  don’t  think  so.  He  had  been 
to  Florida  in  1947,  and  in  1949,  and  he  manipulated  his 
leg.  I  don’t  think  you  should  lead  the  witness. 

MR.  GALIHER:  He  certainly  remembers  everything 
else  verv  well. 

BY  MR.  BULMAN: 

Q  Do  you  remember  what  the  doctor  did  in  August, 
1948?  A  Yes;  I  do. 

Q  Tell  us  about  it?  A  After  the  leg  had  healed  up, 
there  was  a  large  cavity  in  the  operation. 

0  What?  A  There  was  a  real  large  cavity,  and  Dr. 
Herzmark  took  me  into  the  hospital  and  did  a  sort  of 
plastic  work  over  the  top  of  it,  and  covered  up  the 

302  hole,  pulled  the  skin  together,  or  whatever  he  did. 

Q  Were  you  under  a  general  anaesthetic  when 
that  was  done?  A  Yes;  I  was. 

0  Do  von  remember  being  taken  into  the  operating 
room  at  that  time,  this  last  operation,  when  he  did  the 
cosmetic  work  on  you?  A  I  remember  being  taken  up 
there,  but  I  wasn’t  conscious. 

Q  After  the  doctor  did  this  operation,  the  last  opera¬ 
tion,  were  you  able  to  walk  after  that,  Mr.  Furr?  A  A 
little  bit;  not  real  good. 
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Q  Did  yon  have  to  nse  anything  to  support  yourself 
while  you  walked?  A  Yes;  I  did. 

Q  What  did  you  use?  A  A  cane. 

Q  Anything  else — do  you  remember?  A  I  don’t  re¬ 
member. 

Q  Were  you  able  to  get  up  the  steps?  A  Not  very 
good. 

Q  And  how  were  you  able  to  get  up  steps,  as  far  as 
you  can  remember?  A  I  had  to  hold  onto  the  side  of 
the  step — in  my  house,  you  mean? 

303  Q  Yes.  A  I  had  to  hold  onto  the  bannister 
with  one  hand,  and  the  cane  with  the  other;  and  I 
would  step  with  my  left  foot,  and  drag  my  weight  up. 

Q  Did  there  came  a  time,  Mr.  Furr — all  during  this 
time,  were  you  able  to  work;  from  the  time  you  went 
in  for  your  first  operation,  on  December  16,  1946,  to  Au¬ 
gust  8,  1948,  were  you  able  to  do  any  work  at  all?  A  I 
didn’t  work  at  all. 

Q  Did  you  have  any  pain  in  your  leg  after  this  last 
operation,  on  August  8,  in  your  right  leg?  A  Yes;  I 
did. 

Q  And  did  the  doctor  give  you  anything  for  it?  A 
Just  that  I  took  these  pain  pills. 

THE  COURT :  Who  did  the  plastic  surgery — Dr. 
Herzmark? 

THE  WITNESS:  Yes,  sir;  Dr.  Herzmark. 

THE  COURT:  I  didn’t  get  the  dates  that  he  says 
he  was  out  of  work.  You  said  you  did  not  work  from 
when? 

MR.  GrALIHER :  December  6,  1946,  to  August  8, 
1948. 

THE  COURT:  December  6,  1946,  to — 

MR.  OALIHER :  August  8,  1948.  I  believe  that  is 
what  vou  said,  Mr.  Furr? 

THE  COURT:  Is  that  right? 


192  A 


THE  WITNESS:  I  don’t  remember  when  I 

304  went  to  work,  but  it  was  quite  awhile,  sir. 

THE  COURT :  Didn’t  you  mention  the  date 
August  8,  1948,  or  did  you? 

THE  WITNESS:  I  didn’t  mention  any  dates. 

THE  COURT:  Mrs.  MacReynolds,  will  you  read  that 
back? 

THE  REPORTER:  (Reading) 

“All  during  this  time  were  you  able  to  work  from  the 
lime  you  went  in  for  your  first  operation  on  December 
16,  1946,  to  August  8,  1948,  were  you  able  to  do  any 
work  at  all? 

“Answer:  I  didn’t  work  at  all.” 

BY  MR.  BULMAN: 

Q  When  is  the  first  time,  as  far  as  you  can  remember, 
Mr.  Furr,  that  you  attempted  to  work?  A  I  don’t  re¬ 
member  the  date;  it  was  quite  awhile  after  the  operation. 

Q  And  do  you  know  where  it  was  that  you  went  to 
work?  A  Yes;  I  do. 

Q  And  would  the  records  of  that  place  indicate  when 
you  went  to  work?  A  Yes;  they  would. 

Q  What  was  your  condition  at  the  time  you  did  go 
to  work?  Describe  your  condition,  with  ability  to 

305  walk?  A  I  was  using  two  crutches,  then. 

Q  And  where  did  you  go  to  work;  what  is  the 
name  of  the  place?  A  Washington  Wholesale  Grocery. 

Q  And  where  is  their  place  of  business?  A  432 — 
11th,  southwest 

Q  What  kind  of  place  is  it?  A  It  is  a  wholesale 
grocery. 

Q  Had  you  worked  there  before?  A  Yes;  I  had. 

Q  And  is  that  the  place  you  worked  before  you  went 
into  business  for  yourself?  A  Yes;  it  is. 

Q  What  type  of  work  did  you  do  there;  tell  us  that? 
A  I  couldn’t  do  anything  there  but  sit  on  a  stool  and 
answer  the  telephone,  when  I  went  there,  after  this 
operation. 
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Q  And  what  type  of  stool  did  yon  nse  in  carrying  ont 
your  work?  A  A  regular  high  stool,  so  my  leg  was  off 
the  ground. 

Q  And  what  was  your  classification  there;  what  type 
of  employee  were  you?  A  Order  taker. 

Q  Order  taker?  A  That’s  right. 

306  Q  At  that  time,  you  said,  you  had  to  go  with 
two  crutches?  A  That’s  right. 

Q  And  how  much  did  they  pay  you  a  week?  A  It 
was  $1  an  hour. 

Q  And,  from  the  time  that  you  were  operated  on,  on 
December  16,  until  the  time  you  went  to  work  for  the 
Washington  Wholesale  Grocery,  did  you  do  any  work 
from  the  time  you  were  operated  on  until  the  time  you 
went  to  the  Washington  Wholesale  Grocery?  A  No;  I 
did  not. 

Q  Do  you  know  the  exact  date  that  you  went  to  work 
for  the  Washington  Wholesale  Grocery?  A  No;  I  don’t 
remember.  , 

Q  After  Dr.  Herzmark  prescribed  this  plastic  oper¬ 
ation,  did  there  come  a  time  when  you  sought  other 
medical  attention,  another  doctor?  A  Yes;  there  was. 

Q  And  would  you  please  tell  us  what  was  the  condi¬ 
tion  of  your  leg  when  you  sought  other  medical  atten¬ 
tion?  A  My  leg  was  weak. 

Q  Which  leg  was  it?  A  My  right  leg. 

THE  COURT:  When  was  this? 

THE  WITNESS:  I  don’t  remember  the  date, 
307  sir,  that  I  went  to  the  doctor. 

BY  MR.  BULMAN : 

Q  Was  it  after  the  plastic  surgery?  A  It  was  after 
the  plastic  surgery. 

THE  COURT:  How  soon? 

BY  MR.  BULMAN: 

Q  Do  you  know  how  long  or  how  soon?  A  I  don’t 
know  exactly  how  long,  but  just  a  little  while. 
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THE  COURT:  Was  it  before  yon  went  to  work  at 
the  Washington  Wholesale  Grocery? 

TELE  WITNESS:  It  was  while  I  was  working  at  the 
Washington  Wholesale  Grocery. 

BY  MR.  BULMAN : 

Q  And  what  was  the  condition  of  your  leg  that  caused 
you  to  seek-out  other  medical  attention?  A  I  was  in 
constant  pain.  It  seemed  like  that  leg  wasn’t  any  strong¬ 
er;  it  was  getting  weaker. 

Q  Were  you  using  anything  to  get  about?  A  I  had 
the  two  crutches. 

Q  And  what  doctor  did  you  seek?  A  Dr.  Everett 
Gordon. 

Q  Did  there  come  a  time,  subsequently,  when  you 
came  under  the  care  of  another  doctor?  A  Yes;  there 
was. 

308  Q  And  who  was  that?  A  Dr.  Joseph  Bein- 
stein. 

Q  Where  is  his  office?  A  His  office  is  in  Arlington, 
Virginia. 

THE  COURT:  Did  you  leave  Dr.  Everett  Gordon  to 
go  to  Dr.  Beinstein? 

THE  WITNESS:  Did  I  leave  Everett  Gordon?  No — 
I  was  in  pain  there,  and  I  went  to  this  other  doctor,  too. 
BY  MR.  BULMAN: 

Q  Did  you  go  to  the  two  together,  at  the  same  time? 
A  In  the  beginning;  yes. 

THE  COURT:  Did  Dr.  Gordon  know  you  were  going 
to  Dr.  Beinstein? 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  And  did  Dr.  Beinstein  know  you  had 
been  to  Dr.  Gordon? 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  And  did  Dr.  Everett  Gordon  treat 
you? 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  And  did  Dr.  Beinstein  treat  you? 
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TEGS  WITNESS:  Not  as  far  as  orthopedic  work  was 
concerned,  except  gave  me  medicine  for  the — 

MR.  BULMAN:  One  is  an  orthopedic  man,  and  one 
is  a  general. 

THE  COURT :  Is  Dr.  Gordon  an  orthopedic 

309  man? 

THE  WITNESS :  Yes,  sir. 

THE  COURT :  And  he  did  something  for  you ;  is  that 
it? 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  Were  the  results  obtained  from  Dr. 
Gordon  on  you  satisfactory? 

THE  WITNESS :  Yes,  sir. 

THE  COURT:  Why  did  you  go  to  Dr.  Beinstein? 
THE  WITNESS:  I  was  having  fever  when  I  called 
Dr.  Beinstein  in. 

THE  COURT:  Did  you  tell  Dr.  Gordon  you  had  a 
fever? 

THE  WITNESS:  I  didn’t  know  it  had  anything  to 
do  with  Dr.  Gordon  at  the  time  I  called  Dr.  Beinstein. 
BY  MR.  BULMAN: 

Q  Let  me  develop  the  chronology,  Your  Honor: 

You  went  to  Dr.  Gordon,  and  Dr.  Gordon  examined  you? 
A  That  is  correct. 

Q  And  Dr.  Gordon  is  an  orthopedic  surgeon?  A 
That  is  right 

THE  COURT :  But  you  don’t  know  when  you  went  to 
Dr.  Gordon? 

BY  MR.  BULMAN: 

Q  Approximately,  tell  us?  A  I  would  say,  a  couple 
of  months  after  I  was  working. 

310  THE  COURT:  But  you  don’t  know  when  you 
went  to  work,  do  you? 

THE  WITNESS:  The  date? — no,  sir;  I  don’t  remem¬ 
ber  the  date. 

THE  COURT:  Do  you  know  the  year? 

THE  WITNESS:  The  year? 
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MR.  BULMAN :  If  you  know — or  if  you  don’t  know. 

THE  WITNESS:  I  am  not  sure. 

BY  MB.  BULMAN: 

Q  Mr.  Furr,  when  you  went  to  Dr.  Beinstein,  you 
say  you  had  a  fever?  A  My  wife  called  him  on  the 
phone  when  I  had  this  fever. 

Q  And  did  he  respond  to  the  call?  A  Yes;  he  did. 

Q  And  is  he  related  to  you  in  any  way,  or  related  to 
your  wife?  A  He  is  related  to  my  wife. 

Q  And  what  is  the  relationship?  A  Cousin. 

Q  And,  when  Dr.  Beinstein  came  to  see  you,  would 
you  please  tell  us  whether  or  not  you  were  hospitalized 
sometime  after  he  visited  you?  A  I  was  hospitalized 
the  next  day. 

Q  Where  was  that?  A  George  Washington 
311  Hospital. 

Q  And  what  two  doctors  took  care  of  you  at 
George  Washington  Hospital?  A  Dr.  Gordon  and  Dr. 
Beinstein. 

Q  Did  they  take  care  of  you  together?  A  Yes;  they 
did. 

Q  Do  you  know  whether  or  not  any  other  orthopedic 
man  was  called  into  consultation  while  you  were  there? 
A  Yes;  I  do. 

Q  And  who  was  called  into  consultation?  A  Dr. 
Peterson. 

Q  While  you  were  in  George  Washington  Hospital, 
do  you  know  what  you  were  suffering  from?  A  My  leg 
was  bothering  me. 

THE  COURT:  Was  you  leg  bothering  you  when  you 
called  Dr.  Beinstein? 

THE  WITNESS:  Yes;  it  did. 

TEE  COURT:  Was  that  why  you  called  him? 

THE  WITNESS:  No,  sir.  I  was  running  a  high 
fever  at  that  time,  and  my  wife  called  Dr.  Beinstein.  He 
has  been  treating  the  family. 
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THE  COURT:  Yon  didn’t  call  Dr.  Gordon  when  yon 
ran  the  high  fever;  is  that  right? 

THE  WITNESS :  That’s  right 
BY  MR.  BULMAN: 

312  Q  When  yon  got  to  the  hospital,  you  say  you 
were  attended  by  Dr.  Gordon  and  Dr.  Bernstein? 

A  Yes;  I  was. 

Q  Will  yon  please  tell  ns  what,  if  anything,  they  did 
for  you  at  the  George  Washington  Hospital;  what,  if 
any  treatment  did  they  give  yon?  A  They  took  x-rays 
and  they  gave  me  penicillin  treatments. 

TEE  COURT:  They  took  x-rays,  and  what? 

THE  WITNESS :  They  took  x-rays  and  gave  me  peni¬ 
cillin  treatments. 

BY  MR.  BULMAN: 

Q  How  long  were  yon  at  G.  W.  Hospital,  if  yon 
know?  A  About  two  weeks. 

Q  WLen  yon  returned  from  G.  W.  Hospital,  would 
yon  please  tell  ns  whether  yon  were — did  yon  get  better 
while  yon  were  in  the  hospital?  A  Yes;  I  did. 

Q  And  was  any  operation  performed  on  yon?  A  No; 
it  wasn’t. 

0  When  yon  got  back  to  the  house,  after  yon  went 
to  George  Washington  Hospital,  would  yon  please  tell  ns 
what  vonr  ability  was  with  respect  to  being  able  to  walk? 
A  After  George  Washington  Hospital,  not  very  good, 
in  the  beginning. 

313  Q  Tell  ns  how  yon  were  able  to  get  about?  A 
Well,  I  used  a  crutch  and  I  used  a  cane,  walking 

on  the  crutch  and  the  cane. 

Q  For  how  long  a  period  of  time,  Mr.  Furr,  did  yon 
have  to  use  the  crutch  and  cane,  before  yon  were  able  to 
walk  without  them,  approximately?  A  About  three  or 
four  weeks. 

Q  And  then  did  yon  discard  your  cane  and  your 
crutch,  after  yon  came  back?  A  No;  I  went  on  to  the 
cane  for  quite  awhile. 
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Q  How  long  was  it  before  yon  were  able  to  get  rid 
of  yonr  cane?  A  It  has  been  a  few  months. 

Q  A  few  months  after  yon  got  ont  of  G.W.?  A 
That’s  right. 

Q  Tell  ns,  after  yon  got  rid  of  yonr  cane,  how  were 
von  able  to  walk  after  that — withont  the  aid  of  a  cane, 
how  were  yon  able  to  walk?  A  I  had  to  walk  very  slow 
and  easy. 

Q  And,  as  time  went  on,  were  yon  able  to  walk?  A 
Yes;  I  was. 

Q  And  did  yonr  leg  strengthen  as  time  went  on?  A. 
Yes;  it  did. 

Q  And  did  yon  still  continue  to  go  to  see  Dr.  Gordon 
and  Dr.  Beinstein?  A  No;  I  didn’t. 

314  Q  Tell  ns  whether  or  not  yon  are  still  under 
the  care  of  Dr.  Beinstein?  A  Now? 

Q  Yes.  A  Whenever — if  I  am  not  well,  I  am. 

Q  Has  he  checked  yon  recently?  A  Yes;  he  has. 

Q  And  when  is  the  last  time  he  looked  at  yon?  A  A 
few  weeks  ago;  about  three  weeks  ago. 

Q  And  did  he  examine  yon  on  that  occasion?  A  Yes; 
he  did. 

Q  Did  he  examine  yonr  leg?  A  Yes;  he  did. 

Q  Did  he  examine  yonr  knee?  A  Yes;  he  did. 

Q  ^Ir.  Furr,  are  yon  able  to  walk  normally  now?  A 
No;  I  am  not 

Q  Tell  ns  how  yon  walk?  A  I  still  can’t  bend  the 
leg  real  good. 

Q  Which  leg  is  that?  A  The  right  leg. 

Q  And  what  is  the  difference  in  yonr  ability  to  bend 
vonr  right  leg  now,  as  against  the  time  the  doctor  oper¬ 
ated  on  yon — how  were  yon  able  to  bend  yonr  leg, 

315  originally,  yonr  right  leg?  A  Originally,  before 
I  was  operated  on? 

Q  Yes.  A  I  was  able  to  bend  my  leg  over  about 
to  my  thigh. 
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Q  And  did  yon  have  any  pain  in  it  at  all,  in  your 
right  leg?  A  When? 

Q  Just  before  the  operation. 

THE  COURT:  Do  yon  still  have  pain  in  your  right 
leg,  now? 

THE  WITNESS:  Yes;  I  do. 

THE  COURT:  Did  yon  tell  Dr.  Gordon  and  Dr. 
Beinstein  that? 

THE  WITNESS:  I  have  been  going  back  and  forth 
so  much,  sir,  that — 

THE  COURT:  Have  they  done  anything  for  yon? 

THE  WITNESS:  To  relieve  the  pain? 

THE  COURT:  Yes. 

THE  WITNESS:  Not  recently;  no.. 

THE  COURT:  At  any  time? 

THE  WITNESS:  No,  sir;  except  exercises. 

BY  MR.  BULMAN: 

Q  What  did  they  tell  yon  to  do  for  yonr — 

MR.  GALIHER:  I  object  to  what  they  told  him. 

THE  COURT:  Objection  snstained. 

316  MR.  BULMAN :  I  withdraw  the  qnestion. 

BY  MR.  BULMAN: 

Q  As  a  result  of  yonr  conference  with  Dr.  Beinstein 
and  Dr.  Gordon,  what,  if  anything,  did  yon  do  with  re¬ 
spect  to  vonr  leg?  Tell  ns  what  yon  did.  A  Dr.  Gor¬ 
don  gave  me  exercises. 

Q  Don’t  tell  ns  what  he  gave  yon;  what  did  yon  do? 

A  I  did  exercises. 

Q  What  sort  of  exercises?  A  I  put  weights  on  my 
leg,  and  would  exercise  my  leg  by  trying  to  bend  my  leg,  i 
and  lift  the  weight  up. 

Q  Where  were  the  weights  placed?  A  On  my  ankle,  j 
right  across  my  ankle. 

Q  Show  ns  exactly  what  yon  used  to  do?  A  I  would 
have  to  put  weights  across  the  leg,  here  (indicating),  and 
just  try  to  bend  the  leg  up  and  down,  and  let  the  weight 
hold  it,  and  try  to  force  my  leg  up  and  down,  like  that 
(illustrating). 


200  A 


•  •  •  • 


317  Dr.  I.  William  Nachlas, 

was  called  as  a  witness,  and  being  duly  sworn,  was  exam¬ 
ined  and  testified  as  follows : 

Direct  Examination 
BY  MB.  BULMAN: 

Q  Doctor,  will  you  give  your  full  name?  A  I.  Wil¬ 
liam  Nachlas. 

Q  And  you  are  a  practising  physician  in  the  city  of 
Baltimore?  A  Yes. 

Q  And  your  specialty,  I  think,  is  orthopedic  surgery? 
A  Yes. 

Q  And  has  that  to  do  with  bones  and  joints?  A 
That’s  right. 

Q  Doctor,  did  there  come  a  time  when  you  were  asked 
by  Dr.  Herzmark  to  examine  one  Albert  Furr?  A  Yes. 
Q  And  when  was  that?  A  September  11,  1947. 

Q  And  where  was  that  examination  held?  A 

318  In  my  office  in  Baltimore. 

Q  And  who  was  present,  if  you  can  remember? 
A  I  don’t  remember. 

Q  Was  Dr.  Herzmark  there?  A  Yes. 

Q  Was  Mr.  Furr  there?  A  Yes. 

Q  Was  Mr.  Goldberg,  sitting  here,  there — this  gentle¬ 
man  sitting  here  (indicating)?  A  I  don’t  recall  him. 

Q  Was  Mr.  Furr’s  wife,  Mrs.  Furr,  there?  A  I 
have  a  vague  recollection  that  there  was  a  lady  there; 
I  think  she  was  probably  Mrs.  Furr. 

•  •  •  • 

323  Q  Was  a  history  given  to  you  concerning  Mr. 

324  Furr’s  condition?  A  Yes;  a  history  was  given 
to  me. 

Q  What  history  was  given  to  you?  A  The  history 
reads,  that  I  made,  reads  as  follows: 
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“At  the  age  of  4  or  5  the  patient  had  osteomyelitis  of 
the  left  femur.  This  leg  did  not  grow  very  fast  and  the 
knee  was  bent.  Later  the  entire  knee  began  to  hurt  so 
that  shortening  of  the  left  femur  was  done  in  December, 
1946.  Six  weeks  later  some  angulation  was  noted  and 
corrected.  Walking,  even  with  callus  and  a  cast,  did  not 
encourage  the  healing.  A  new  plate  was  inserted  in  July 
of  1947.  At  that  time  osteoid  tissue  was  noted.  Three 
weeks  later — ” — 

Q  (Interposing)  What  was  noted,  Doctor?  A  Os¬ 
teoid  tissue,  o-s-t-e-o-i-d. 

Q  Which  means  what?  A  It  is  a  type  of  tissue 
which  usually  should  produce  bone,  but  there  has  been 
no  calcification. 

(Continuing  reading:) 

“Three  weeks  postoperative  a  temperature  elevation 
appeared.  An  abscess  was  noted.” 

Q  What  appeared?  A  A  temperature  elevation  ap¬ 
peared.  ‘‘No  discrepancy — ”  I  can’t  interpret  that,  be¬ 
cause  it  is  probably  a  typographical  error.  “Has  had 
vitamins.” 

325  Q  Based  upon  that,  did  you  make  an  examina¬ 
tion?  A  I  did. 

Q  And  would  you  please  tell  us  what  type  of  exami¬ 
nation  you  made — what  did  you  do?  A  I  don’t  quite 
know  what  you  mean,  when  you  say  “what  type  examina¬ 
tion”? 

Q  What  did  you  do?  A  I  examined  the  patient. 

Q  How  did  you  examine  him — in  what  manner?  A 
I  can’t  recall  the  details  of  the  examination  at  this  time. 
I  have  no  notes  written  on  it,  but  I  did  the  standard 
orthopedic  examination. 

Q  Did  you  find  out — do  you  have  in  your  notes  what 
you  found  to  be  wrong  with  Mr.  Furr?  A  No;  I  don’t. 

Q  Did  you  make  any  recommendations,  Doctor?  A 
I  can’t  recall  definitely.  I  have  a  vague  recollection — and 
this  is  purely  from  recollection,  because  I  have  read  you 
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all  of  the  notes  I  made  at  the  time — I  have  a  vagne  recol¬ 
lection  that  there  was  a  local  infection,  for  which  I  sug¬ 
gested  cleansing  the  wound,  treating  with  antibiotics,  and 
allowing  it  to  close. 

Q  Did  you  find,  Doctor,  that  there  was  an  osteomyeli¬ 
tis  present  in  the  leg?  A  I  answered  a  moment  ago 
that  my  examination,  on  vague  recollection,  on  the 
326  basis  of  something  that  occurred  almost  five  years 
ago,  4y2  years  ago,  is  that  there  was  an  osteomye¬ 
litis. 

•  •  •  • 

329  Q  My  next  question  is,  a  history  was  given  to 

330  you,  as  you  have  read  from  your  notes?  A  Yes. 

Q  That  this  patient  had  osteomyelitis?  A 

Yes. 

Q  It  that  correct?  A  Yes. 

Q  Then  you  made  an  examination  to  determine  whether 
that  was  a  fact,  didn’t  you?  A  Yes. 

Q  And,  in  making  that,  didn’t  you  use  the  technique 
of  inserting  an  instrument  into  the  site?  A  I  don’t 
remember. 

Q  You  don’t  remember,  but  that  is  a  technique?  A 
That  is  a  technique  which  is  used. 

Q  You  wouldn’t  say  that  you  didn’t  do  that?  A  No; 
I  told  you  I  wouldn’t 

Q  Would  you  question  whether  or  not  it  would  be 
advisable  to  remove  the  plate  and  the  screws  which  were 
in  the  region  of  the  osteomyelitis?  A  I  didn’t  get  the 
first  part  of  the  question. 

MR.  BULMAN:  Will  you  read  the  question? 

THE  REPORTER:  (Reading) 

“Question:  Would  you  question  whether  or  not  it 
would  be  advisable  to  remove  the  plate  and  the  screws 
which  were  in  the  region  of  the  osteomyelitis?” 

331  A  I  have  a  vague  recollection  that  my  recom¬ 
mendations  were  that  the  wound  be  cleaned  out  and 

that — I  don’t  recall  the  specific  details  as  to  whether  or 
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not  the  plate  was — whether  it  was  advised  to  remove  the 
plate,  or  just  to  do  a  curettage,  or  just  to  put  in  anti¬ 
biotics,  any  one  of  which  things  could  be  done  within  the 
ordinary  run  of  an  osteo  lesion. 

Q  Doctor,  where  there  is  an  osteomyelitis  in  the  bone, 
isn’t  it  the  accepted  technique  that  all  the  foreign  matter 
be  excised  from  the  bone?  A  Not  necessarily;  no. 

Q  If  antibiotics  and  penicillin  had  been  given  to  the 
patient,  and  no  response  resulted  from  the  antibiotics, 
isn’t  it  the  technique  to  remove  all  the  foreign  body  from 
the  bone?  A  No;  you  can’t  remove  all  the  foreign 
bodies  all  the  time.  There’s  many  a  time  when  it  would 
be  practically  murder  to  remove  all  the  foreign  bodies. 

Q  Doctor,  before  the  antibiotics  came  into  being, 
wasn’t  it  the  classic  procedure,  in  the  treatment  of  osteo¬ 
myelitis,  to  gut  the  bone  and  take  out  all  the  foreign 
matter?  A  Would  you  explain  the  word  “gut,”  so  I 
can  answer  you? 

Q  Leaving  out  the  word  “gut,”  was  it  the 
332  classic  treatment  to  clean-out  all  the  foreign  matter 
from  the  area  of  the  infection,  before  the  anti¬ 
biotics?  A  You  are  trying  to  get  me  to  generalize  in 
my  statements,  and  that’s  very  difficult  to  do. 

THE  COURT:  Why  don’t  you  ask  him  about  the  bit? 

MR.  BULMAN :  I  am  coming  up  to  that,  Your  Honor. 
BY  MR.  BULMAN: 

Q  Doctor,  wasn’t  this  history  given  to  you:  that  Mr. 
Furr  had  in  his  leg  a  4-screw  plate,  with  four  screws  and 
a  broken  bit  in  the  leg?  A  There  is  no  comment  in  my 
record  at  all  about  that. 

Q  If  there  is,  it  is  not  in  your  note?  A  It  is  not  in 
my  note. 

Q  You  don’t  recall  whether  any  history  was  given 
you?  A  I  don’t  recall. 

Q  Wasn’t  it  further  told  to  you  that  this  particular 
patient  had  received  a  series  of  penicillin  shots,  with  no 
response?  A  There  is  no  note,  and  I  don’t  recall  it. 
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Q  Wasn’t  it  further  told  to  you,  Doctor,  that — didn’t 
you,  Doctor,  tell  Dr.  Herzmark  that  he  should  clean  out 
the  entire  area  of  all  the  foreign  matter,  and  allow  the 
wound  to  heal  inside-out?  A  I  don’t  recall  that.  I  could 
have  done  that.  It  is  a  logical  method  of  treating  it, 
but  I  don’t  recall. 

333  Q  And,  Doctor,  isn’t  a  foreign  substance,  or  for¬ 
eign  matter,  in  the  site  of  an'infection,  an  irritant? 

A  It  can  be;  yes. 

Q  And,  once  infection  has  gotten  in  around  the  for¬ 
eign  body,  such  as  a  broken  screw  or  a  broken  bit,  the 
area  will  not  clear-up  until  that  irritant  is  taken  out? 
A  No;  that  is  completely  an  inaccurate  generalization. 

I  have  done  it  many  a  time — left  foreign  bodies  in,  and 
cleaned  out  the  wound,  and  got  it  clean. 

If  you  had  a  man  with  a  shrapnel  wound,  with  many 
pieces  around,  if  you  start  cutting  them  all  out,  where 
would  you  be? 

Q  If  one  particular  shrapnel  wound  continued  to  irri¬ 
tate,  wouldn’t  you  remove  that  particular  irritant,  Doc¬ 
tor?  A  If  one  can  track  it  down  to  one  part,  you  may, 
after  you  have  tried  cleaning  the  wound  out  by  a  simpler 
technique;  you  may  go  in  to  remove  it,  but  there  is  no 
generalization  about  this  thing  here. 

Q  Doctor,  would  you  agree  with  this:  When  a  bone 

becomes  infected,  any  substance  which  is  present  becomes 
a  source  of  irritation — 

THE  COURT:  Any  substance? 

MR.  BULMAN :  Any  substance. 

334  THE  COURT:  Where  is  the  infection? 

MR.  BULMAN :  When  a  bone  becomes  in¬ 
fected — 

THE  COURT:  That  doesn’t  mean  anything.  When 
the  bone  becomes  infected,  that  doesn’t  mean  anything. 
That  is  the  situs  of  the  infection. 

MR.  BULMAN:  I  am  reading  him  a  statement,  and 
asking  him  whether  he  would  agree  with  that  statement. 


205  A 


THE  COURT:  Whose  statement  is  it? 

MR.  BULMAN:  Dr.  Herzmark. 

THE  COURT:  Is  that  the  end  of  the  statement? 

MR.  BULMAN:  No;  I  am  going  to  read  him  the 
whole  statement 

THE  COURT :  Go  ahead. 

BY  MR.  BULMAN: 

Q  “When  a  bone  becomes  infected,  any  substance 
which  is  present  becomes  a  source  of  irritation.  The 
bone  is  sick  and  will  not  tolerate  anything  there,  whether 
it  is  metal  or  any  other  substance,  and  even  sometimes 
soft  tissue,  such  as  muscle  and  fibrous  tissue,  becomes  a 
source  of  irritation.  Therefore,  in  treating  that  surgi¬ 
cally,  these  tissues  are  all  removed,  and  in  fact,  in  the 
treatment  of  Mr.  Furr’s  osteomyelitis,  my  operative 
notes  show  that  all  the  tissues  that  were  irritations, 
that  were  diseased,  were  removed,  including,  of  course, 
the  plate.” 

335  Do  you  agree  with  that  statement,  first  of  all? 

A  Well,  you  are  making  a  very  loose  statement, 
in  lay  terms,  which  basically  is  right,  but  is  not  uni¬ 
formly  applicable. 

What  I  am  trying  to  do  is — I  can  answer  that  ques¬ 
tion  in  a  general  way,  in  which  it  is  written,  or  in 
which  it  was  read  to  me;  but  I  would  have  to  limit  it 
to  that.  I  can’t  specify,  with  regard  to  the  particular 
case  here  involved,  how  that  applies. 

Q  Very  well.  Do  you  agree  with  that  statement, 
generally?  A  I  just  told  you. 

Q  You  do?  A  No.  I  just  made  it  clear  that,  as  a 
loose  statement,  my  loose  answer  would  be  “Yes.” 

Q  That  is  not  a  loose  statement.  Doctor;  this  is  a 
statement  of  an  expert 

MR.  GALIHER:  I  object  to  that. 

THE  COURT:  I  will  sustain  the  objection.  He  has 
given  a  statement — the  doctor  has  testified  that  in  the 
removal  of  this  foreign  substance,  that  if  you  could 
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trace  it  down  to  the  situs  of  the  infection,  his  answer 
would  be  that  the  removal  of  the  foreign  substance 
would  in  all  probability,  or  might,  clear-up  the  infection. 
But  you  have  got  a  piece  of  bone,  and  where  you 

336  make  a  general  statement  of  where  a  bone  be¬ 
comes  infected,  it’s  a  different  matter. 

BY  MR.  BULMAN: 

Q  Doctor,  didn’t  you  state  to  Mr.  Furr,  in  the  pres¬ 
ence  of  his  family  and  Dr.  Herzmark,  that  he  get  him¬ 
self  a  cheap  hospital,  because  the  thing  to  do  was  to 
take  out  all  of  the  metal  and  let  the  bone  heal  inside-out? 
A  I  don’t  recall.  I  might  have,  but  I  don’t  remember; 
and  I  have  no  specific  note. 

Q  And  would  it,  in  your  opinion,  have  taken  six 
months  for  this  particular  bone  to  heal,  after  all  the 
foreign  matter  was  removed?  A  It  might  have  taken 
two  or  three  weeks;  it  might  have  taken  more.  I  can’t 
tell. 

Q  Was  it  your  opinion,  then,  Doctor,  that  treatment 
of  this  bone  would  necessitate  the  removal  of  all  the 
foreign  matter,  including  the  bit,  and  you  so  advised 
Dr.  Herzmark?  A  I  can’t  recall,  nor  can  I  generalize 
on  that,  either,  because  you  don’t  always  remove  every¬ 
thing. 

Q  Do  you  remember  what  recommendations,  if  any, 
you  gave  to  Dr.  Herzmark?  A  No;  I  don’t 

Q  Doctor,  did  you  tell  Dr.  Herzmark  that  metal  has 
a  deleterious  effect  on  bone,  and  in  some  instances 

337  will  cause  irritation?  A  I  don’t  recall  it,  and  it 
is  not  likely  that  I  would  embarrass  Dr.  Herzmark 

by  trying  to  tell  him  things  like  that. 

Q  Was  it  your  opinion,  and  did  you  tell  Dr.  Herz¬ 
mark,  that  this  particular  plate  was  having  a  deleterious 
effect  upon  the  bone,  and  that  it  should  be  removed? 
A  I  don’t  remember  that 
MR.  BULMAN:  I  have  no  further  questions. 
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Cross-Examination 
BY  MR.  GALIHER: 

Q  Doctor,  how  long  have  you  been  practising  your 
profession?  A  Since  1918. 

Q  And  from  what  school  did  you  graduate?  A 
Johns  Hopkins  University  Medical  School. 

Q  Following  your  graduation,  what  postgraduate  and 
special  experience  did  you  have  before  engaging  in  ortho¬ 
pedic  surgery?  A  I  was  interned  at  the  Johns  Hop¬ 
kins  Hospital,  and  worked  my  way  through  the  resi¬ 
dency;  became  house  resident  in  orthopedics  at  Johns 
Hopkins  Hospital. 

Q  Are  you  presently  affiliated  with  Johns  Hopkins 
Hospital?  A  I  am. 

338  Q  And  in  what  capacity?  A  I  am  associate 
professor  in  orthopedic  surgery,  and  orthopedic 
surgeon  for  the  hospital 

Q  How  long  have  you  been  in  those  capacities,  Doctor, 
the  last  two?  A  I  don’t  recall  exactly  the  dates  on 
which  I  got  them,  but  I  have  been  on  the  teaching  staff 
since  1919,  rising  to  the  rank  that  I  am  now;  and  I 
have  been  a  surgeon,  I  think,  for  probably  ten  years 
or  more. 

Q  In  the  specialized  practice  of  orthopedic  surgery? 
A  Orthopedic  surgery;  yes. 

Q  And  then  were  you  in  the  service  of  your  country 
during  the  war?  A  Yes.  In  the  First  World  War, 
I  spent  a  few  weeks  at  it,  and  in  the  Second  World 
War,  I  spent  about  four  years  at  it 

Q  And  what  was  the  nature  of  your  work  in  the 
four-year  period  during  World  War  II?  A  I  was  chief 
of  orthopedics  in  various  orthopedic  units  for  the  Army. 

Q  Did  you  have  many  battle  casualty  cases  involving 
people  brought  in  with  shrapnel  and  fragments  in  their 
body?  A  Yes;  I  did. 
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Q  And  yon  treated  them  on  few  or  on  many 

339  occasions?  A  On  many  occasions;  yes,  sir. 

Q  Doctor,  the  type  of  operation  that  was  per¬ 
formed  here,  is  that  the  type  of  operation  yon  have 
performed  during  your  years  of  practice?  A  Many  a 
time. 

Q  Many  times?  A  Yes;  I  mean,  as  described — you 
mean  here? 

Q  Yes.  I  am  referring  to  a  leg-shortening  opera¬ 
tion.  A  Oh. 

Q  The  shortening  of  the  femur.  A  No;  I  haven’t 
done  that  too  many  times,  but  I  have  done  it,  of  course. 

Q  Do  you  have  any  idea  on  how  many  occasions 
you  have  performed  such  an  operation,  approximately? 
A  No;  I  don’t  recall.  It  would  be  difficult  for  me  to 
guess,  and  it  would  be  a  pure  guess;  probably  under 
twelve. 

Q  Is  it  true,  Doctor,  that  in  that  type  of  operation, 
a  leg-shortening  operation,  that  sometimes  a  plate  is 
used  to  hold  the  femur  in  position,  after  the  bone  is  cut, 
and  other  times  it  is  not  used?  A  Correct. 

Q  What  is  the  purpose  of  the  plate  being 

340  used,  Doctor?  A  To  retain  the  fragments  in 
their  position. 

Q  And  that  is  an  approved  method?  A  That  is  a 
standard,  approved  method;  yes,  sir. 

Q  Mr.  Bulman  was  asking  you  about  osteomyelitis, 
and  I  think  you  started  to  answer  some  of  them,  some 
of  the  different  types,  the  approved  types  of  treating 
osteomyelitis.  Could  you  indicate  that,  for  the  benefit 
of  the  Court  and  jury? — of  course,  I  am  having  refer¬ 
ence  to  the  region  of  the  bone  A  I  don’t  quite  get 
your  question;  your  question  is  so  general. 

Are  you  trying  to  get  me  to  explain  what  the  treat¬ 
ment  is  for  osteomyelitis? 

Q  Yes,  sir.  A  And,  if  so,  what  kind  of  osteomye¬ 
litis?  There  are  different  kinds. 
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Q  Osteomyelitis,  such  as  you  found  here,  what  your 
record  indicates  was  present  A  I  can  only  assume 
what  I  found  here;  I  don’t  recall  the  details  of  this,  here, 
too  much;  but  if  it  was  an  osteomyelitis  of  the  type 
that  follows  the  insertion  of  a  plate,  one  usually  cleans 
the  wound  out;  one  tries  to  get  away  with  as  little 
surgery  as  one  has  to;  one  gives  antibiotics,  first — that 
is,  hypodermically;  one  tries  to  kill  the  organism  that 
way. 

341  If  the  infection  breaks  open,  or  if  there  is  no 
control  of  the  infection  locally  by  the  systematic 

administration  of  antibiotics — that  means  by  giving  them 
hypodermically — then  one  has  to  open  the  wound  and 
drain. 

Sometimes,  the  administration  into  the  wound  of  anti¬ 
biotics,  like  sulfanilamide,  or  penicillin,  may  make  it  pos¬ 
sible  to  close  that  wound  without  having  to  do  anything 
more. 

Sometimes  you  have  to  remove  the  plate. 

Q  Doctor,  your  record,  I  believe,  shows  that  you 
saw  this  man  in  September,  1947?  A  Just  once. 

Q  Is  there  anything  wrong  with  trying  the  anti¬ 
biotics  from  a  period  of  September  11,  1947,  to  October 
31,  1947,  before  resorting  to  the  surgical  procedure 
of  removing  the  plate?  A  Your  dates  were  from  what? 

Q  September  11,  1947,  to  October  31,  1947.  A  A  pe¬ 
riod  of  about  seven  weeks? 

Q  Yes,  sir.  A  I  would  probably  have  tried  that, 
myself.  I  would  certainly  make  every  effort  to  do  as 
little  destructive  surgery  as  possible. 

Q  Doctor,  during  the  occasion  of  the  many  opera¬ 
tions  that  you  have  performed  during  your  35 

342  years  of  surgery,  have  you  ever  had  an  occasion 
when  a  bit  broke  during  the  course  of  an  opera¬ 
tion?  A  You  mean,  drilling? 

Q  Drilling  into  a  bone.  A  Oh,  yes;  many  a  time. 
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Q  Have  yon  ever  had  any  cases  when  the  piece  of 
bit  was  allowed  to  remain  in  the  bone?  A  I  should 
say,  more  than  half  of  them  are  allowed  to  remain. 

Q  And  is  there  anything  wrong  with  leaving  the  bit 
in  the  bone,  where  a  search  does  not  make  it  readily 
accessible  to  take  out?  A  Yon  are  asking  a  general 
question  there,  again.  In  most  instances,  when  buried 
in  an  ordinary  piece  of  bone,  the  presence  of  a  foreign 
body,  like  a  bit,  would  make  no  difference  whatsoever. 

MR.  GALIHER:  I  believe  that  is  all 

Redirect  Examination 
BY  MR.  BULMAN: 

Q  Doctor,  there  has  been  introduced  in  evidence  here, 
a  clinical  laboratory  report,  performed  at  the  Emergency 
Hospital,  9-19-47,  which  says  that: 

“Penicillin  sensitivity  test.  Culture  shows  gram  nega¬ 
tive  bacilli.  Gram  positive  cocci.  Staphylococcus  albus 
hemolytic  type.  B  pyocyaneus. 

343  Penicillin  sensitivity  test:  staphylococcus  albus 
(Furr)  resistant  to  pencillin  in  all  dilutions.” 

What  does  that  mean  to  you?  You  may  read  it,  Doc¬ 
tor;  I  may  not  have  given  it  to  you  chronologically. 
(Handing  document  to  witness.)  A  It  means  that  one 
bug,  the  albus  does  not  get  killed  by  the  penicillin. 

Q  What  is  the  albus  bug?  A  It  is  just  one  of  the 
bugs. 

Q  One  of  the  bugs  contained  in  the  infection?  A 
One  of  the  bugs  they  got  out  of  the  culture. 

Q  Which  means  it  was  in  the  infection?  A  It  is 
one  of  the  bugs  they  obtained  from  the  culture. 

Q  Now,  Doctor,  would  you  say,  that  after  finding 
the  organism  penicillin-resistant,  it  is  even  more  impor¬ 
tant  to  remove  all  the  foreign  body  and  dead  tissue,  and 
to  facilitate  free  drainage  of  infection?  A  Would  you 
repeat  that?  I  couldn’t  get  that. 


211  A 


Q  The  question  is,  Doctor,  would  you  say  that  after 
finding  the  organism  penicillin-resistant,  it  would  even 
be  more  important  to  remove  all  the  foreign  body  and 
dead  tissue,  to  facilitate  free  drainage  of  the  infection  t 
A  As  you  are  putting  that  question,  yon  are 

344  assuming  that  I  made  statements  before — 

Q  (Interposing)  Not  you;  no. 

With  the  patient  showing  resistance  to  penicillin, 
wouldn’t  it,  Doctor,  after  you  find  he  isn’t  responding 
to  the  penicillin,  and  he  is  penicillin-resistant,  wouldn’t 
it  even  be  more  important  to  remove  all  the  foreign  body 
and  dead  tissue,  to  facilitate  free  drainage  of  infection? 
A  More  important  than  what? 

Q  Than  treating  it  with  penicillin.  A  I  am  afraid 
you  have  got  your  questions  crossing  each  other.  Can’t 
you  put  that  again,  and  without  using  the  words  there, 
because  I  think  that  is  confusing  the  issue  to  me.  Ask 
me  the  question. 

Q  Doctor,  from  this  report,  Mr.  Furr  was  resistant 
to  penicillin,  wasn’t  he?  A  Well,  staphylococcus  albus 
was  resistant  to  penicillin. 

Q  That’s  one  part  of  the  infection.  If  penicillin 
didn’t  attack  that,  and  didn’t  kill  that  bug,  that  bug 
would  continue  to  generate  in  the  infection  and  cause 
the  infection,  wouldn’t  it?  A  Might  or  might  not  All 
that  says,  is  that  particular  organism  was  not  sensitive 
to  penicillin,  in  the  sense  that  it  would  be  killed  by  that 
bug.  That’s  all  that  says. 

345  THE  COURT:  What  do  you  kill  it  with,  Doc¬ 
tor? 

THE  WITNESS:  Penicillin  kills  the  ordinary  organ¬ 
isms.  Some  organisms  are — most  staphylococci  are  sensi¬ 
tive  to  penicillin,  but  by  no  means  all;  and  there  is  no 
way  of  knowing  ahead-of-time. 

We  assume — we  treat  the  patient  with  penicillin  on  the 
law  of  probabilities,  as  we  have  to  do,  generally,  in 
medicine.  But  if  one  finds  that  the  organism  is  not 
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sensitive  to  it,  then  one  tries  other  techniques.  One  may 
wash  the  wound  out,  in  an  attempt  to  cleanse  it,  or  one 
may  use  the  sulfanilamide  group,  or  one  may  use  aureo- 
mycin  or  Chloromycetin,  or  simple  cleansing,  or  simply 
opening  and  allowing  draining  to  take  place. 

Those  are  all  recognized  techniques  of  an  open  wound. 
BY  MB.  BULMAN : 

Q  Back  in  1947,  when  this  culture  was  taken,  or  this 
test  was  taken,  aureomycin  and  Chloromycetin,  and  the 
other  antibiotics,  were  not  available  to  the  public?  A 
Well,  you  had  sulfanilamide ;  sulfathiazole ;  sulfadiazine — 
you  had  hundreds  of  them — not  hundreds  of  them;  that’s 
an  exaggeration — but  you  had  dozens  of  them. 

Q  Now,  Doctor,  if  the  culture  showed  that  Mr.  Furr 
was  resistant  to  penicillin,  couldn’t — 

346  THE  COTTBT:  (Interposing)  What  do  you 
mean,  ° ‘he  was  resistant  to  penicillin”? 

MB.  BULMAN:  Well,  he  was,  according  to  this  re¬ 
port. 

THE  COUBT:  You  mean,  if  penicillin  wasn’t  effec¬ 
tive? 

MB.  BULMAN:  Didn’t  kill  this  organism, — and  this 
was  after  penicillin  had  been  given  to  him. 

MB.  GALIHEB:  The  doctor  hasn’t  stated,  and  the 
record  doesn’t  show  that,  if  Your  Honor  please. 

THE  COUBT :  I  thought  the  record  showed  that 
after  the  application  or  after  the  injection  of  penicillin, 
the  patient’s  temperature  became  normal. 

MB.  BULMAN:  But  the  drainage  did  not — the  tem¬ 
perature  came  down,  but  the — 

THE  COUBT:  The  wound  still  drained? 

MB.  BULMAN :  The  osteomyelitis  still  discharged 
this  infection. 

THE  COUBT:  All  right.  Now,  what  is  your  ques¬ 
tion? 

MB.  BULMAN:  And  a  test  was  taken  of  the  cul¬ 
ture,  after  the  application  of  the  penicillin,  and  this  test 
shows  he  was  resistant  to  penicillin. 
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THE  COUET:  What  is  your  question? 

BY  MB.  BULMAN: 

Q  Bo  you  get  the  picture,  Doctor?  I  gave  you 

347  the  background,  so  you  would  understand  the  en¬ 
tire  picture. 

Now,  having  given  him  the  penicillin  injection,  and 
then  having  the  culture  tested,  it  was  found  that  he  was 
penicillin-resistant  of  the  organism,  as  indicated  by  this 
report,  would  you  then  say,  Doctor,  that  it  became  more 
important  to  remove  all  the  foreign  body?  A  The 
words,  “more  important,”  starts  me  off  on  something 
else.  Can’t  you  avoid  that,  and  give  me  a  definite  state¬ 
ment,  that  I  can  answer? 

THE  COURT:  I  don’t  think  the  issue  is  what  Dr. 
Nachlas  thinks;  the  issue  here,  I  think,  is  whether  Dr. 
Herzmark  deviated  from  one  of  the  accepted  practices 
in  the  field. 

MB.  BULMAN:  All  right. 

BY  MB.  BULMAN: 

Q  What  then  should  have  been  done  under  these  cir¬ 
cumstances — what  was  the  accepted  practice? 

THE  COURT:  No;  not  what  should  have  been  done; 
the  doctor  might  have  used  a  different  technique,  that 
was  used  in  the  field,  than  Dr.  Herzmark  used. 

I  think  you  should  put  the  question, — what  was  done 
with  this  patient,  and  whether,  in  the  opinion  of  Dr. 
Nachlas,  that  was  the  proper  procedure?  Dr.  Nachlas 
might  have  done  something  different;  he  might 

348  have  gone  in  and  washed  it  and  applied — do  they 
put  in  sulfanilamide  powder  any  more,  Doctor? 

THE  WITNESS:  Yes. 

THE  COURT:  He  might  have  used  several  different 
approved  methods. 

I  think  that  the  crux  of  your  case,  and  the  burden 
that  you  must  show,  is  that  what  was  done  by  this  de¬ 
fendant,  Dr.  Herzmark,  was  a  deviation  from  one  of  the 
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accepted  standards,  and  therefore  he  was  negligent;  isn’t 
that  correct? 

BY  MR.  BULMAN: 

Q  Well,  Doctor,  if  nothing  was  done,  other  than  peni¬ 
cillin  given  to  the  patient,  was  that  the  only  thing  to 
do  nnder  the  circumstances? 

MR.  GALIHER:  I  object,  because  that  is  not  the 
testimony. 

THE  COURT:  I  will  sustain  the  objection. 

BY  MR.  BULMAN: 

Q  What  would  be  the  accepted  practice,  Doctor,  if 
penicillin  had  no  effect  upon  this  infection? 

MR.  GALIHER:  I  object  to  that. 

THE  COURT:  I  will  sustain  the  objection. 

Now,  when  was  the  date  that  penicillin  was  adminis¬ 
tered? 

MR.  BULMAN :  What  is  that,  again,  Your 
Honor? 

349  THE  COURT :  The  date  that  the  penicillin 
was  administered? 

MR.  GALIHER:  Your  Honor,  I  have  the  hospital 
record,  which  Mr.  Bulman  has  introduced  in  evidence. 

MR.  BULMAN:  No;  just  that  portion.  If  you  want 
to  introduce  the  rest  of  it —  , 

MR.  GALIHER :  The  Judge  wanted  this  question 
answered,  and  I  think  Dr.  Herzmark  testified  about  it 
in  the  record. 

MR.  BULMAN :  I  have  no  objection. 

THE  COURT:  I  think  that  Dr.  Nachlas,  before  he 
answers  the  question,  is  entitled  to  know  what  was  done. 

MR.  GALIHER :  Surely. 

MR.  BULMAN:  All  right. 

THE  COURT:  I  assume  you  will  be  quite  some¬ 
time  with  the  doctor.  We  will  take  the  luncheon  recess. 

What  appointments  do  you  have  this  afternoon,  Doc¬ 
tor? 
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THE  WITNESS:  I  am  scheduled  from  two  o’clock 
until  five,  in  Baltimore. 

THE  COURT:  Well,  how  long  will  you  take  with  the 
doctor? 

MR.  BUTMAN :  I  will  just  ask  him  a  few  more  ques¬ 
tions. 

BY  MR.  BULMAN : 

350  Q  Doctor,  you  said  that  in  most  cases  the  pres¬ 
ence  of  the  bit  would  make  no  difference. 

If  infection  formed  around  the  bit,  would  it  be  neces¬ 
sary  to  remove  the  bit,  the  metal  bit?  A  Again,  re¬ 
calling  to  you  the  fact  that  one  doesn’t  generalize,  I 
would  say  that  if  the  infection  drained  through  to  a  bit, 
that  is,  if  a  sinus  tract  led  down  to  the  bit,  and  the  in¬ 
fection  of  the  bone  or  the  destructoin  of  the  bone  was 
going  on  around  that  bit,  I  would  be  inclined  to  suspect 
that  the  foreign  body  might  be  responsible  for  the  con¬ 
tinuance  of  the  infection. 

Q  And  that  it  should  be  removed  in  the  treatment 
of  the  bone?  A  In  which  case  I  would  probably  re¬ 
move  it. 

MR.  BULMAN :  That  is  all. 

Recross-Examination 

Q  Doctor,  it  never  would  heal  up  if  the  bit  was  in 
any  way  responsible  for  infection,  would  it?  A  I  didn’t 
get  the  question. 

Q  If  there  was  an  infection  at  the  source  of  a  bit 
which  had  broken  off,  and  which  had  been  allowed  to  re¬ 
main  in  the  bone,  that  infection  never  would  heal  up,  as 
long  as  that  bit  w^as  in  there,  would  it?  A  In  all 
350  probability,  not.  That  would  be  the  only  reason 
why  -we  would  go  in  to  remove  it. 

MR.  GALIHER :  That  is  all. 
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Redirect  Examination 
BY  MR.  BULMAN: 

Q  Doctor,  if  it  were  brought  under  control,  it  could 
be  brought  under  control,  and  later  reassert  itself;  isn’t 
that  true? 

THE  COURT:  How  could  it  be  possible?  In  what 
way  was  it  brought  under  control? 

MR.  BULMAN :  By  penicillin  treatment. 

THE  COURT:  But  you  just  said  he  was  resistant 
to  penicillin. 

MR.  BULMAN :  Yes;  I  know  that. 

BY  MR.  BULMAN: 

Q  If  a  person  is  resistant  to  penicillin,  then  you  in¬ 
crease  the  dosage,  if  you  are  going  to  use  that  anti¬ 
biotic,  don’t  you?  A  If  one  is  resistant  to  penicillin 
in  all  strengths,  then  the  probabilities  are  I  wouldn’t  use 
penicillin. 

Q  In  all  strengths?  A  In  any  strength. 

Q  But  if  he  is  not  resistant  to  some  of  the  strengths, 
would  you  continue  to  use  it?  A  That’s  what  the  re¬ 
port  says.  Are  you  trying  to  be  specific,  or  generaliz¬ 
ing? 

351  Q  Generalizing.  A  The  chances  are  that  if 
penicillin  does  not  produce  response,  I  wouldn’t  use 
penicillin;  I  would  shift;  maybe  I  would  shift  to  some¬ 
thing  else. 


352  Albert  A.  Furr 

resumed  the  stand  and  testified  further  as  follows: 

Direct  Examination  (Continued) 

BY  MR.  BULMAN: 

Q  Would  you  please  tell  us,  Mr.  Furr,  what  exer¬ 
cises  you  were  doing  after  you  went  to  see  Dr.  Gordon 
and  Dr.  Beinstein?  Describe  the  exercises.  A  I  had 
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to  sit  up  on  a  counter,  where  I  was  working,  during  the 
luncheon  period,  and  I  would  put  weights  on  my  foot, 
and  then  bend  it  up  and  down,  like  that  (illustrating), 
and  keep  exercising  it  like  that. 

Q  What  type  of  weights  would  you  put  on?  A 
Well,  I  took  a  bucket,  first,  and  put  a  can  of  goods  in¬ 
side  of  it,  and  gradually  kept  increasing  the  weight 
with  cans. 

Q  And  did  you  do  that  exercising  every  day?  A 
Yes;  I  did. 

Q  And  what,  if  any,  effect  did  those  exercises  have 
on  the  leg?  A  Strengthened  the  leg. 

353  Q  Will  you  tell  us  whether  at  this  time  you 
were  able  to  walk  with  or  without  the  aid  of  any¬ 
thing?  A  I  walked  with  the  aid  of  a  cane. 

Q  Did  there  come  a  time  when  you  discarded  the 
use  of  a  cane?  A  Yes;  there  did. 

Q  After  you  discarded  the  use  of  a  cane,  will  you 
please  tell  us  whether  or  not  you  could  flex  your  knee? 
A  Not  very  well. 

Q  WTiat  was  the  most  that  you  could  flex  it?  A 
About  one-fourth  of  the  distance  between — in  other 
words,  I  could,  just  about  a  quarter. 

Q  With  respect  to  your  ability  to  get  up  and  down¬ 
stairs,  after  you  got  rid  of  the  cane,  will  you  please  tell 
us  about  that?  A  I  had  to  go  up,  one  leg  at  a  time. 

Q  And  which  leg  would  you  use  to  go  up?  A  The 
left  leg.  In  fact,  I  still  have  to  do  it. 

Q  With  respect  to  your  ability  to  walk,  would  you 
please  tell  us  what  you  were  able  to  do — whether  or  not 
you  were  able  to  walk  normally  at  that  time?  A  No; 
I  wasn’t. 

Q  Did  your  ability  to  walk  get  better,  as  time  went 
on,  get  worse,  or  remain  about  the  same?  A  It  re¬ 
mained  about  the  same. 

Q  What  is  your  ability  to  walk  now,  Mr.  Furr? 
A  Well,  I  can’t  bend  the  leg  all  the  way;  and,  in 
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going  up  and  down  steps,  I  have  to  go  down  one  leg  at 
a  time. 

Q  Before  this  operation,  did  you  have  any  difficulty 
in  bending  your  right  knee?  A  No. 

Q  Did  you  have  any  trouble  going  up  and  down  stairs 
with  it?  A  No. 

Q  Did  you  have  to  go  up  one-legged,  or  did  you  go 
up  in  normal  fashion?  A  I  went  up  like  a  normal  per¬ 
son. 

Q  Did  there  come  a  time,  Mr.  Furr,  when  you  went 
into  business,  after  you  were  discharged  from  the  hos¬ 
pital  by  Dr.  Gordon  and  Dr.  Beinstein?  A  Yes. 

Q  And  what  business  was  that?  A  Men’s  clothing. 

THE  COURT:  What  was  that? 

MR.  BULMAN:  Men’s  clothing. 

THE  COURT:  Is  that  what  he  is  in,  now? 

THE  WITNESS:  Yes,  sir. 

BY  MR.  BULMAN: 

355  Q  Where  is  your  place  of  business  ?  A  812  - 
14th  Street,  Northwest. 

Q  Had  you  ever  been  in  the  clothing  business  before? 
A  No;  I  hadn’t 

Q  And  did  you  go  in  with  a  relative  of  yours?  A 
I  went  in  with  a  relative  of  mine. 

Q  Will  you  please  tell  us  about  your  ability  to  get 
about  in  the  store? — tell  us  that  A  Well,  I  am  not 
able  to  stand  on  my  feet  very  long,  and  I  have  to  sit 
down.  I  just  can’t  manipulate  around  very  well. 

Q  Tell  us  why  you  can’t  stand  on  your  feet?  A 
Well,  my  leg  tires  and  begins  to  ache  me  more. 

Q  And  how  frequently  do  you  have  to  sit  down?  A 
Every  day. 

Q  And  for  how  many  periods  of  time  do  you  have  to 
sit  down?  A  Oh,  a  few  times  every  day,  off  and  on, 
■whenever  my  leg  begins  to  pain  me,  and  it  sort  of  stiff- 
ens-up  a  little  bit. 
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Q  With  respect  to  your  leg,  would  you  please  tell  the 
ladies  and  gentlemen  of  the  jury  whether  they  are  of 
equal  length  now?  A  No;  they  are  not. 

Q  And  where  is  the  shortening,  if  any;  in  which  leg? 
A  The  left  leg  is  still  shorter  than  the  right. 

356  Q  How  much  shorter  is  your  left  leg  than  your 
right  leg?  A  Three-quarters  of  an  inch. 

Q  Were  you  examined  for  this  shortening,  recently? 
A  Yes;  I  was. 

Q  With  respect  to  your  ability  to  walk  after  the 
operation,  would  you  tell  us  whether  or  not  you  walked 
normally  or  with  a  limp?  A  Walked  with  a  limp. 

Q  What,  if  any,  effect  did  that  have  on  your  physical 
makeup?  A  I  got  pains  in  my  back. 

Q  And  whereabouts  were  the  pains;  after  you  had 
the  operation,  where  were  the  pains?  A  Bight  in  the 
base  of  the  spine. 

Q  Tell  us  whether  you  had  pain  in  that  same  area 
before  the  operation?  A  Yes;  I  did. 

Q  And  is  there  any  difference  in  the  degree  of  pain 
that  you  have  now,  and  that  you  had  before  the  operas 
tion?  A  I  still  have  pain  in  the  back. 

Q  Is  it  more  or  less  pain  than  you  had  before  the 
operation,  or  the  same?  A  Well,  pretty  much  the  same. 

Q  With  respect  to  your  right  knee,  tell  us  what 

357  the  condition  of  your  right  knee  is,  now?  A  I 
can’t  bend  the  knee  very  well. 

Q  And  tell  us  whether  or  not  you  now  have  pain  in 
your  right  knee?  A  Constantly. 

Q  And  tell  us  whether  or  not  you  had  pain  in  your 
right  knee  up  to  the  time  you  sought  Dr.  Levine’s  serv¬ 
ices?  Before  that  time,  did  you  have  pain  in  your 
right  knee?  A  Yes;  I  did. 

Q  And  do  you  have  more  pain  now,  or  less  pain,  or 
the  same  pain,  in  your  right  knee,  now?  A  I  have 
the  same  amount  of  pain. 
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Q  Is  there  any  difference  between  the  amount  of 
pain  you  have  in  your  right  knee  now,  than  you  had 
before  the  operation? 

MR.  GALIHER:  I  think  he  just  answered  that, 
Your  Honor.  He  said  it  was  the  same  pain. 

MR.  BTJLMAN:  If  it  was  answered,  I  will  with¬ 
draw  the  question. 

THE  COURT:  I  don’t  recall. 

BY  MR.  BULMAN: 

Q  You  can  answer  that.  Do  you  have  the  same  pain 
now,  in  your  right  knee,  that  you  had  before  the  opera¬ 
tion,  at  the  time  you  went  to  Dr.  Levine?  A  Off  and 
on;  yes. 

358  Q  Mr.  Furr,  with  respect  to  your  left  leg,  will 
you  please  tell  us  what,  if  anything,  you  did  to  even 

the  length  of  the  leg;  what  have  you  done?  A  I  had 
the  left  shoe  built-up. 

Q  And  did  you  do  it  pursuant  to  anybody’s  pre¬ 
scription?  A  Yes;  I  did. 

Q  And  whose  prescription  was  it?  A  Dr.  Gordon. 

Q  And  how  long  ago  was  it  that  you  had  this  left 
shoe  built-up?  A  Quite  awhile  ago;  I  don’t  remember 
the  exact  date. 

Q  Did  you  have  a  built-up  shoe  before  the  operation? 
A  Yes;  I  did. 

Q  Is  there  any  difference  between  the  size  of  the 
shoe  that  you  had  built-up  before,  and  the  size  of  the 
shoe  you  have  built-up  now?  A  Yes;  there  is. 

Q  And  was  the  old  shoe  built-up  more  than  the 
present  shoe?  A  Yes;  it  was. 

Q  After  you  had  the  shoe  built-up,  will  you  please 
tell  us  whether  or  not  that  remedied  the  pain  in  the  knee 
and  the  pain  in  the  back?  A  Yes;  it  did. 

359  Q  Tell  us  whether  or  not,  having  that  built-up 
shoe  on  the  left  le'g,  whether  that  helps  you  up  and 

downstairs  at  all,  now?  A  It  doesn’t  help  me  out  any 
better. 

Q  And  how  do  you  have  to  go  up  and  downstairs, 
presently?  A  Still  with  one  leg  at  a  time. 
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386  Cross-Examimation 
BY  MR.  GALIHER: 

Q  Mr.  Furr,  you  first  met  Dr.  Herzmark  in  1946, 
did  you  not,  sir?  A  Yes;  I  did. 

Q  From  1946  up  until  the  time  that  you  filed  this  law¬ 
suit  against  him,  did  you  ever  make  one  complaint  to 
him  at  any  time  about  the  treatment  that  he  gave  you? 
A  Yes;  I  did. 

Q  And  when  did  you  make  your  first  complaint  to 
him?  A  I  don’t  remember  the  exact  time. 

Q  Do  you  remember  the  exact  year  it  was,  sir?  A 
1947. 

Q  And  where  was  the  complaint  made,  and  what  were 
the  circumstances?  A  I  don’t  remember  exactly  what 
place  it  was  made,  sir. 

Q  And  do  you  remember  who  might  have  been  present 
at  the  time?  A  My  wife  was  present  at  times. 

Q  I  am  talking,  sir,  about  the  time  you  say  you 
made  a  complaint  to  Dr.  Herzmark  about  his  treatment 
of  you.  A  My  wife  was  present. 

Q  You  and  your  wife  were  present?  A  Yes, 
sir. 

387  Q  Was  anybody  else  present?  A  No,  sir. 

Q  Have  you  any  idea  as  to  the  month  or  the 
year?  A  It  was  in  1947,  but  what  month,  I  don’t  re¬ 
member. 

Q  Do  you  remember  giving  your  deposition  at  my 
office,  back  in  August,  1950?  A  Yes;  I  do. 

Q  And  |Mr.  Bulman,  your  attorney,  and  Mr.  Goldberg, 
your  brother-in-law,  were  both  present  at  the  time, 
weren’t  they,  with  you — and  do  you  remember  me  asking 
you  this  question,  on  page  94,  right  near  the  conclusion 
of  your  testimony,  after  you  had  spent  about  an  hour 
or  an  hour-and-a-half  answering  my  questions: 
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“Question:  Did  yon  make  any  complaint  to  Dr.  Herz- 
mark  abont  the  treatments  which  he  rendered  to  yon? 

“Answer:  Complaints,  no.  Well,  I  didn’t  make  any 
complaints,  bnt  I  kept  asking  him  how  long  it  wonld  be, 
and  he  just — ” 

And  then  I  asked  yon: 

“Question:  What  I  mean  by  that,  did  yon  ever  charge 
him  with  any  negligence  or  failing  to  do  anything  or 
doing  something  he  shouldn’t  have  done  in  connection 
with  your  treatment? 

“Answer:  At  times  that  he  was  treating  me? 

“Question:  At  the  time  or  during  the  time  you 
388  you  were  under  his  care,  or  afterwards? 

“Answer:  Well,  at  the  time  he  was  treating 
me,  if  I  didn’t  have  faith  in  him  I  wouldn’t  have  let  him 
treat  me. 

“Question:  I  assume  then  that  you  never  made  any 
charge  against  him  of  any  sort? 

“Answer:  Not  at  the  time.  At  the  time  he  was  treat¬ 
ing  me  I  didn’t  make  any  charges  against  him.  I  didn’t 
know  that  this  was  going  to  happen.” 

Weren’t  you  asked  those  questions  and  didn’t  you 
answer  that  way?  A  Yes;  I  did. 

Q  And  isn’t  it  true  that  you  at  no  time  made  any  com¬ 
plaint  to  Dr.  Herzmark  about  the  way  he  had  treated 
you?  A  No;  it  is  not  true. 

Q  Well,  did  you  tell  me  a  lie  when  you  answered  me 
these  questions  as  I  read  them  to  you?  A  There  are 
things  come  back  to  me,  that  I  remember  now,  that  I 
didn’t  remember. 

Q  And  you  didn’t  remember  complaining,  back  in 
1950,  when  I  asked  you  these  questions,  but  you  do  now? 
A  I  remember  certain  things  that  come  back  to  me  as  I 
go  along. 

Q  As  you  go  along?  A  Yes. 

Q  And  is  this  one  of  the  things  you  are  now 
remembering  as  you  go  along,  that  you  didn’t  re- 
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member  back  in  August,  1950?  A  What  do  you  want 
me  to  remember  now? 

Q  I  am  asking  you,  isn’t  it  a  fact  that  you  told  us 
then  that  you  never  made  any  complaint  to  Dr.  Herz- 
mark  about  his  treatment?  A  I  told  you  then;  yes,  sir. 

Q  You  told  me  then,  what,  sir?  A  Whatever  I  said 
in  that  deposition. 

Q  And  that  was  true,  wasn’t  it,  Mr.  Furr?  A  It 
was  true,  what  I  said;  but  then  I  told  you  that  I  didn’t 
remember  everything. 

Q  You  took  an  oath  before  answering  these  questions, 
didn’t  you,  Mr.  Furr?  A  Yes;  I  did. 

Q  And  you  answered  these  questions,  as  I  have  just 
read  them  to  you,  did  you  not,  sir?  A  That’s  right, 
sir. 

Q  And  wasn’t  that  the  truth,  as  I  read  them  back 
to  you?  A  As  far  as  I  can  remember. 

Q  Then  you  aren’t  telling  the  truth  today,  if  you 
are  saying  that  you  did  complain,  are  you? 

ME.  BULMAN :  I  object  to  that. 

390  THE  COURT:  Sustained. 

BY  MR.  GALIHER: 

Q  Is  vour  testimony  as  I  have  read  it  to  you,  or  as 
you  have  testified  today? 

MR.  BULMAN :  I  object,  because  it  is  repetitious. 
He  says  that’s  what  he  testified  to  on  that  day;  and  I 
object,  because  it  is  repetitious. 

THE  COURT:  Well,  if  he  wants  to  explain  it,  he 
can.  He  said  he  testified  in  1950  that  he  made  no  com¬ 
plaint.  He  says,  today,  that  he  did.  I  think  counsel  can 
go  into  it. 

MR.  BULMAN :  I  didn’t  say  he  couldn’t,  Your  Honor. 
He  has  answered  that 

BY  MR.  GALIHER: 

Q  Mr.  Furr,  as  a  matter  of  fact,  didn’t  you  send 
several  of  your  friends  to  Dr.  Herzmark  for  treatment 
after  you  had  last  seen  him?  I  am  talking  about,  fol- 
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lowing  the  last  time  you  saw  Dr.  Herzmark,  didn’t  you 
send  several  of  your  friends  to  him  for  treatment?  A 
They  asked  me  who  was  treating  me,  and  I  said  Dr. 
Herzmark,  and  they  went  to  Dr.  Herzmark. 

Q  And  at  no  time  did  you  tell  them  you  were  dis¬ 
satisfied  with  the  way  he  had  treated  you,  did  you,  Mr. 
Furr?  A  No;  I  did  not. 

Q  As  a  matter  of  fact,  isn’t  it  a  fact  that  you 

391  and  Mrs.  Furr  said  something  about  having  a 
party  after  this  thing  had  finally  healed-up?  A  I 

didn’t  say  anything  of  the  kind,  sir. 

Q  Did  anybody  else,  in  your  presence?  A  I  don’t 
remember. 

Q  Don’t  you  remember  Mrs.  Furr  mentioning  that? 
A  I  don’t  remember,  sir. 

Q  Mr.  Furr,  when  you  were  a  young  man,  going  to 
school,  you  told  Mr.  Bulman  that  you  had  hurt  your 
leg,  did  you  not?  A  Mr.  Bulman? 

Q  You  told  Mr.  Bulman  about  your  accident,  about 
injuring  your  leg.  Don’t  you  remember  he  started  with 
that  testimony,  and  brought  out  how  you  injured  your 
leg?  A  Oh,  yes.  I  thought  you  referred  to  Dr.  Herz¬ 
mark. 

Q  And  that  was  your  left  leg,  was  it  not,  Mr.  Furr? 
A  When  I  was  a  child;  yes,  sir. 

Q  And  will  you  tell  us  what  the  nature  of  that  in¬ 
jury  was,  to  vour  left  leg?  A  You  want  to  know  how 
it  happened? 

Q  If  you  can  tell  us  about  it,  please  do  so,  in  your 
own  way.  A  When  I  was  a  child,  I  was  very  active. 
My  parents  could  not  speak  English;  and  I  used  to  fall 
quite  a  bit  on  my  leg,  and  injured  my  knee. 

392  THE  COURT:  When  you  were  a  baby? 

THE  WITNESS:  When  I  was  five  or  six  years 

old,  sir. 

THE  COURT:  Maybe  I  misunderstood  you,  but  did 
you  say  you  crawled? 


THE  WITNESS:  I  didn’t  say  “crawl”;  I  said, 
“faU.” 

THE  COURT:  When  yon  were  five  years  old,  you 
fell? 

THE  WITNESS:  When  I  was  five  or  six — when  I 
was  going  to  school. 

THE  COURT:  What  would  cause  you  to  fall? 

THE  WITNESS:  Just  running,  and  falling.  I  was 
very  active. 

THE  COURT:  Is  that  what  caused  that  injury? 

THE  WITNESS :  Yes,  sir. 

BY  MR.  GALIHER: 

Q  Do  you  know  what  the  nature  of  the  injury  was? 
Did  you  break  it?  A  All  I  know,  sir,  is  what  I  was 
told  when  I  was  a  child,  that  I  fell  and  injured  my  leg; 
and  my  parents  put  hot  and  cold  compresses  on  it,  and 
the  old-time  remedies.  And  then,  after  they  bandaged 
it  up,  I  would  fall  again,  and  knock  the  scabs  off  again, 
and  keep  bruising  it. 

Q  Didn’t  there  come  a  time  when  you  finally 
393  went  to  the  hospital  for  treatment?  A  Yes;  there 
did. 

Q  And  weren’t  you  in  and  out  of  hospitals  on  many 
different  occasions?  A  Yes,  sir. 

Q  And  wasn’t  your  leg  in  and  out  of  a  cast  on  many 
occasions?  A  Yes,  sir. 

Q  And  that  left  the  leg  in  very  bad  condition,  did  it 
not,  Mr.  Furr?  A  It  was  very  weak;  yes,  sir. 

Q  And  it  was  smaller  than  the  right  leg,  wasn’t  it? 
A  Yes,  sir. 

Q  And  you  couldn’t  straighten  it  out?  A  Not  a  hun¬ 
dred  per  cent. 

Q  As  a  matter  of  fact,  it  was  quite  bent,  was  it  not? 
A  No,  sir. 

Q  Do  you  remember,  when  you  first  came  fo  Dr. 
Herzmark’s  office,  you  showed  him  a  picture  of  yourself 
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and  your  leg,  and  you  were  dressed  in  a  bathing-suit? 
A  Yes,  sir. 

MR.  GALIHER:  Would  you  mark  that  for  identifi¬ 
cation? 

(A  snapshot  w~as  marked  Defendant’s  Exhibit  No.  1 
for  identification.) 

394  BY  MR.  GALIHER: 

Q  That  shows  your  leg,  does  it  not,  bent — your 
left  knee  and  your  left  leg?  A  Yes,  sir. 

Q  And  it  w^as  like  that  all  the  time,  was  it  not?  A 
It’s  still  like  that,  sir. 

Q  Your  left  leg?  A  Yes,  sir. 

Q  You  didn’t  tell  that  to  Mr.  Bulman  during  the  course 
of  your  testimony,  did  you?  A  He  didn’t  ask  me. 

Q  So  you  are  saying  it  is  still  stiff,  today?  A  It  is 
still  bent,  the  same  as  the  picture,  sir. 

Q  Why  didn’t  you  mention  that? 

MR.  BULMAN:  He  answered  that — 

MR.  GALIHER:  Just  a  moment. 

MR.  BULMAN:  Wait  a  moment;  I  object  to  that 
question. 

THE  COURT:  Wait  a  minute;  he  said  he  wasn’t 

a  clrprl 

BY  MR.  GALIHER: 

Q  Didn’t  Mr.  Bulman  ask  you  about  all  the  pain  you 
still  have,  and  all  the  trouble  you  still  have?  A  In  my 
right  leg. 

Q  Didn’t  he  ask  you  about  all  the  pain  you  had?  A 
He  was  talking  about  my  right  leg. 

Q  Didn’t  you  tell  him  about  the  pain  in  your 

395  back?  A  Yes,  sir. 

Q  But  you  didn’t  say  anything  to  him  about 
your  knee,  did  you?  A  What  knee? 

Q  The  left  knee.  A  What  about  the  left  knee? 

Q  Didn’t  you  just  say  the  left  knee  was  bent?  A  I 
said  the  leg  was  bent;  that’s  right.  The  left  leg  is  bent 


Q  It  is  bent  now?  A  The  same  as  it  was  then;  yes, 
sir.  Do  you  want  me  to  show  you? 

Q  You  mean  in  1932?  A  That’s  right,  sir. 

Q  It  is  the  same  now  as  it  was  then?  A  Around  the 
same;  yes,  sir. 

Q  What  do  you  mean,  sir,  when  you  say,  “Around 
the  same”?  A  It  looks  the  same.  If  I  showed  you 
my  leg  now,  and  you  look  at  that  picture,  you  will  see. 

Q  Did  Dr.  Herzmark  say  anything  about  what  he 
was  going  to  do  to  the  left  leg?  A  He  did. 

Q  You  haven’t  told  us  anything  about  that,  have 

396  you,  up  to  this  point?  A  No;  I  haven’t. 

Q  What  sort  of  a  shoe  did  you  wear  at  that 
time?  A  At  what  time,  sir? 

Q  When  you  first  went  to  see  Dr.  Herzmark.  A  I 
wore  a  built-up  shoe. 

Q  Can  you  describe  the  type  of  shoe  you  wore,  to 
the  Court  and  jury?  A  Yes,  sir. 

Q  Please  do.  A  I  had  a  shoe  that  was  built-up 
about  that  high  (indicating),  and  I  had  a  heel  that  was 
built-up  about  that  high  (indicating).  In  fact,  I  think 
I  have  one  of  the  shoes  home,  if  you  care  for  it. 

Q  To  make  sure  that  I  understand  you,  are  you  re¬ 
ferring  to  the  sole  that  was  built-up,  like  that?  A  Yes, 
sir. 

Q  And  then  you  were  referring  to  the  heel  was  built- 
up  even  more?  A  Yes,  sir. 

Q  You  don’t  have  to  wear  a  shoe  like  that,  any  more, 
do  you?  A  I  still  have  to  wear  a  built-up  shoe,  but 
not  like  that. 

Q  What  sort  of  shoe  do  you  have  on,  now?  A  That 
is  a  built-up  shoe,  sir. 

397  Q  And  how  much  is  it  built-up,  as  compared 
with  that  other  one?  A  (Witness  removed  his 

shoes,  and  they  were  exhibited  to  the  jury  by  counsel  for 
the  defendant.) 
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Q  Mr.  Furr,  other  than  that  built-up  shoe,  which  you 
have  been  kind  enough  to  show  to  all  of  us,  you  have 
nothing  else  that  you  now  wear?  A  No. 

Q  Of  any  sort?  A  No,  sir. 

Q  You  don’t  have  to  use  a  cane?  A  No,  sir. 

Q  Or  a  brace  ?  A  No,  sir. 

Q  Or  a  support  of  any  sort?  A  No,  sir. 

Q  As  a  matter  of  fact,  you  are  working — your  busi¬ 
ness  is  Louis  &  Dan  Brown?  A  That’s  right. 

Q  Tailoring  business?  A  That’s  right 
Q  And  that’s  on  14th  Street,  between  H  and  I,  is  it 
not?  A  That’s  right,  sir. 

Q  That’s  right  below  the  restaurant  known  as 

398  Casino  Royal,  there,  on  the  second  floor,  is  it  not? 
A  That’s  right 

Q  And  how  long  have  you  been  in  that  business?  A 
About  two  years,  sir. 

Q  And  have  you  been  working  full-time  since  that 
time?  A  Yes,  sir. 

Q  Every  day?  A  Yes,  sir. 

Q  Except  for  vacation  periods?  A  Yes,  sir. 

Q  And  what  is  the  nature  of  your  work  in  that  store? 
A  Just  to  see  that  the  boys  wait  on  the  trade;  and  X 
check  the  bills  as  they  come  in. 

Q  You  are  one  of  the  owners?  A  I  am  one  of  the 
owners. 

Q  How  many  owners  are  there,  of  that  business?  A 
Three,  sir. 

Q  And  you  work  there  all  day?  A  Every  day. 

Q  And  you  are  on  your  feet  all  day,  aren’t  you,  greet¬ 
ing  customers  as  they  come  in  to  buy  clothing?  A  Off 
and  on. 

Q  And  you  have  no  difficulty  doing  that  sort  of  work, 
do  you,  Mr.  Furr?  A  Yes;  I  do. 

399  Q  But  you  haven’t  missed  any  time,  the  whole 
time  you  have  been  there?  A  But  I  can  sit  down 

whenever  I  please. 
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Q  Because  you  own  the  business?  A  That’s  right, 
sir. 

Q  Back  many  years  ago,  when  you  hurt  your  leg,  can 
you  give  us  any  idea  how  long  your  trouble  lasted  at  that 
time,  in  and  out  of  hospitals,  and  treatment,  and  trouble, 
until  there  came  a  time  when  you  didn’t  receive  any 
more  medical  treatment?  A  My  left  leg,  sir? 

Q  Yes,  sir.  A  It  was  quite  awhile,  but  I  don’t  re¬ 
member  exactly. 

Q  A  number  of  years?  A  Well,  I  would  say,  a  few 
years.  I  don’t  know  how  many  years  they  were,  sir. 

Q  And,  I  believe,  osteomyelitis  -developed  in  that  leg, 
did  it  not?  A  I  don’t  know  anything  about  it,  sir. 

Q  I  thought  you  told  us  there  was  an  infection  in  that 
leg,  and  that  caused  your  trouble?  A  I  was  never  told 
there  was  infection  in  the  leg. 

Q  What  were  you  told  caused  the  trouble?  A  What 
trouble,  sir? 

400  Q  In  your  left  leg;  that  it  healed  up  the  way 
you  have  told  us  it  did.  A  The  doctor  said  I  had 
injured  a  bone  in  the  knee,  and  the  injury  had  affected 
that  piece  of  bone  there,  which  did  not  grow.  And,  in 
fact,  Herzmark  explained  it  the  same  way  to  me,  and 
said,  when  a  child  is  below  ten  years  old,  that  nature 
takes  care  of  that  and  throws  it  out  of  the  bodv,  and 
everything  is  healed-up  but  that  piece  of  bone  which  is 
out  of  the  knee.  That  is  the  reason  for  the  shortness. 

Q  By  the  way,  do  you  ever  go  dancing  with  Mrs. 
Furr?  A  I  used  to  go  quite  a  bit,  before  I  was  oper¬ 
ated  on. 

Q  Do  you  go  dancing  at  all  now?  A  I  tried  it  a 
couple  of  times. 

0  And  when  did  you  last  try  to  go  dancing?  A  I 
-went  to  an  affair  of  my  brother-in-law,  and  I  tried  to 
dance  there,  I  guess,  about  six  months  ago — I  don’t  know 
what  time  it  was. 
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Q  Which,  brother-in-law?  A  Mr.  Goldberg.  His  son 
was  confirmed. 

Q  For  how  many  years  has  this  trouble  persisted  in 
yonr  back,  that  yon  have  told  ns  about,  back  in  the  begin¬ 
ning?  A  No;  not  when  I  was  a  youngster,  it  never 
bothered  me. 

401  Q  How  old  were  you  when  it  started  to  bother 
you?  A  Oh,  I  was  in  my  twenties. 

Q  Then  it  bothered  you  for  a  good  many  years  before 
you  did  something  about  it,  did  it  not?  A  No;  it 
didn’t.  I  began  getting  pains  in  my  back  when  I  was  in 
my  twenties. 

Q  Did  you  also  start  to  get  pain  in  your  right  leg? 
A  No,  sir;  my  right  leg  never  bothered  me. 

Q  When  did  you  first  start  getting  pains  in  your 
right  leg?  A  Just  about  a  few  weeks  before  I  went  to 
this  Dr.  Levin,  or  Levine,  or  whatever  his  name  was. 

Q  Did  there  come  a  time,  a  few  years  ago,  when  you 
went  to  see  Dr.  Custis  Lee  Hall?  A  I  was  a  grown 
man  then,  sir. 

Q  There  did  come  a  time  when  you  went  under  his 
care?  A  Yes,  sir. 

Q  How  long  were  you  under  Dr.  Hall’s  care?  A 
Just  a  few  days.  He  told  me  the  reason  I  was  having 
these  pains  in  my  back  was  due  to  the  fact  I  was  walk 
ing  on  the  ball  of  my  toe,  and  needed  a  built-up  shoe,  and 
that  would  relieve  all  that. 

Q  How  many  times  did  you  go  to  see  Dr.  Hall?  A 
Three  times,  just  to  make  sure  the  measurements 

402  were  right. 

Q  Did  you  take  any  heat-treatments  from  Dr. 
'  Hall?  A  No,  sir. 

Q  And  vour  left  foot,  as  you  have  told  us,  was  about 
2  to  2 14  inches  shorter?  A  That’s  right. 

Q  Shorter  than  vour  right  leg?  A  That’s  right. 

Q  And  for  how  many  years  would  you  say  that  condi¬ 
tion  persisted,  when  there  was  that  much  difference  in 
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the  length  of  the  two?  A  I  don’t  know  whether  that 
was  the  whole  length  of  the  shortening  as  I  grew  older, 
or  not.  I  know  that  my  leg  was  shorter  when  I  was  a 
child;  and  how  mnch  shorter  it  was,  I  don’t  remember. 
But,  as  I  got  older,  I  walked  on  the  ball  of  my  foot,  on 
the  toe. 

I  played  basketball,  I  bowled,  I  did  everything,  before 
I  even  got  a  built-up  shoe. 

Q  But  you  had  that  shoe  with  the  great  big  build-up? 
A  That  was  only  after  I  went  to  Dr.  Hall. 

Q  Then,  when  you  reached  manhood,  you  started  to 
having  more  trouble?  A  I  started  having  trouble,  and 
I  went  to  Dr.  Custis  Lee  Hall. 

Q  And  ended-up  with  this  shoe  you  have  de- 

403  scribed  for  us?  A  That’s  right. 

Q  Following  Dr.  Hall’s  two  or  three  treat¬ 
ments,  T  think  you  told  us —  A  (Interposing)  There 
were  no  treatments.  Just  measured  the  distance  of  the 
shortness  of  my  lee:,  and  made  sure  I  was  walking  evenly. 
0  Well,  his  examination?  A  That’s  right. 

Q  And  when  did  you  next  go  to  see  a  doctor?  A 
When  I  had  these  pains  in  my  right  knee. 

Q  And  that  was  sometime  in  1946?  A  Yes,  sir. 

Q  Who  was  the  doctor  you  went  to?  A  Dr.  Levin, 
or  Levine — I  don’t  know  how  he  pronounces  it. 

Q  By  the  way,  you  have  told  us  about  Dr.  Beinstein? 
A  Yes,  sir. 

Q  Was  Dr.  Beinstein  around  in  1946?  A  Yes;  he 
was,  sir. 

Q  But  you  didn’t  go  to  your  cousin,  or  to  your  wife’s 
cousin;  you  went  to  Dr.  Levine?  A  That’s  right,  sir. 

Q  I  think  you  have  told  us  that  Mr.  Goldberg  here  is 
your  brother-in-law?  A  That’s  right. 

404  Q  And  Mrs.  Rosalie,  your  wife,  works  for  both 
Mr.  Bulman  and  Mr.  Goldberg,  does  she  not?  A 

She  does,  now;  yes,  sir. 
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Q  Well,  she  has  for  quite  a  number  of  years,  hasn’t 
she?  A  She  never  worked  for  them  until  after  I  had 
these  operations.  My  wife  didn’t  work. 

Q  How  long  had  she  worked  for  Mr.  Bulman  and  Mr. 
Goldberg?  A  I  guess,  for  the  past  five  years  now. 

Q  There  came  a  time  when  you  went  to  Dr.  Levine. 
What  type  of  doctor  was  Dr.  Levine?  A  I  was  told  he 
treated  arches,  and  all;  and  that’s  what  I  thought  was  the 
matter,  being  on  my  feet,  working  in  a  grocery  store,  that 
it  was  my  arches  that  was  causing  the  pain. 

Q  When  you  went  to  Dr.  Levine,  in  1946,  where  was 
your  pain?  A  In  my  right  knee  and  in  my  back. 

Q  And  what  did  Dr.  Levine  do  for  you?  A  He  gave 
me  some  treatments. 

Q  What  sort  of  treatments,  Mr.  Furr?  A  Some 
diathermy  treatments,  and  taped-up  my — 

Q  How  many  times  would  you  say  you  went  to 
405  see  him?  A  I  went  to  him  about  once  or  twice  a 
week. 

Q  For  how  long  a  period  of  time?.  A  Say,  about  a 
couple  of  months. 

Q  Did  you  get  any  relief  from  his  treatment  of  you? 
A  I  did  not,  sir. 

Q  Did  there  come  a  time  when  you  asked  him  about 
whether  something  else  might  be  done?  A  I  told  him  I 
was  dissatisfied  with  his  treatments,  and  did  he  know  of 
any  other  doctor  that  I  could  go  to? — and  he  mentioned 
Dr.  Herzmark,  which  I  had  never  heard  of  before  in  my 
life:  and  I  said,  “Is  he  good?”  And  he  said,  “Well,  he 
just  came  to  this  town,  and  he  has  a  pretty  good  repu¬ 
tation.”  And  I  said,  “Well,  would  you  mind  making  an 
appointment?” 

Q  Did  he  indicate  to  you  what,  if  anything,  Dr.  Herz¬ 
mark  might  be  able  to  do  for  you?  A  No;  he  did  not. 

Q  And  did  he  make  an  appointment  for  you?  A  Yes; 
he  did. 
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Q  While  yon  were  there?  A  While  I  was  there. 

Q  He  picked  np  the  phone  and  telephoned  Dr.  Herz¬ 
mark?  A  Yes;  he  did. 

Q  What  did  he  say  to  Dr.  Herzmark?  A  I  don’t 
remember. 

406  Q  Did  he  say  anything  to  Dr.  Herzmark  about 
your  condition?  A  All  I  remember,  is  for  me  to 

go  down  to  see  Dr.  Herzmark;  that  he  had  made  an  ap¬ 
pointment. 

Q  Did  yon  ever  go  to  see  Dr.  Levine?  A  No;  I  did 
not. 

Q  Did  yon  ever  talk  with  him  on  the  telephone,  to 
tell  him  that  yon  had  been  to  see  Dr.  Herzmark,  and 
what  Dr.  Herzmark  might  have  told  yon?  A  No;  I 
didn’t. 

Q  Do  yon  know  if  Mrs.  Fnrr  ever  did?  A  No;  she 
didn’t. 

Q  When  yon  first  went  to  see  Dr.  Herzmark,  yon  have 
told  ns  that  Mrs.  Furr  did  not  accompany  yon  on  that 
trip?  A  That’s  right. 

Q  And  you  said  Dr.  Herzmark  had  shown  yon  certain 
photographs  of  operations?  A  Yes;  he  did. 

Q  How  long  did  yon  stay  in  his  office  on  that  first 
day,  Mr.  Fnrr?  A  Oh,  it  was  over  an  hour. 

Q  Did  he  take  an  x-rav  at  that  time?  A  Yes;  he 
did. 

Q  And  he  told  yon,  did  he  not,  that  the  type  of  treat¬ 
ment  that  Dr.  Levine  had  been  giving  yon,  or  heat- 

407  treatments,  wouldn’t  bring  yon  any  lasting  good, 
did  he  not?  A  He  didn’t  mention  Dr.  Levine’s 

name.  I  will  tell  yon  what  he  told  me. 

Q  All  right,  sir.  A  He  told  me  that  diathermy  treat¬ 
ments  would  only  relieve  me;  that  as  I  continued  to  get 
older,  that  I  would  not  get  any  relief  out  of  diathermy 
treatments.  And  I  said  then,  “What  else  would  yon  sug¬ 
gest?”  He  said,  “I  would  suggest  cutting  the  right  leg 
and  making  both  legs  the  same  length.” 
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And  that  was  a  shock  to  me;  I  had  never  heard  of 
anything  like  that.  So  he  went  and  showed  me  pictures 
of  this  type  of  operation,  and  showed  me  how  it  was 
performed;  and  he  drew  a  diagram  on  how  he  would  do 
it,  and  he  said,  “If  you  don’t  have  this  operation  before 
you  are  forty,”  he  said,  “I  won’t  be  able  to  perform  this 
operation.” 

Q  You  told  us  that  that  was  the  type  of  operation 
that  he  drew  on  the  blackboard  for  us  here?  A  The 
top  one  is  the  type  he  drew  for  me,  the  first  time  I  went 
into  his  office. 

Q  Is  it  not  a  fact  that  Dr.  Herzmark  at  that  time 
told  you  that  he  would  undertake  to  shorten  the  limb 
approximately  two  inches?  A  He  suggested  for  me  to 
have  the  operation. 

Q  You  told  him,  did  you  not,  that  you  wanted 
408  to  discuss  it  with  Mrs.  Furr?  A  Yes;  I  did. 

Q  And  Mrs.  Furr  subsequently  returned  with 
you?  A  Yes;  she  did. 

Q  By  the  way,  on  either  of  the  occasions  you  and  Mrs. 
Furr  were  in  Dr.  Herzmark ’s  office  before  the  operation, 
did  you  notice  anyone  else  there  at  that  time?  A  No. 
When  we  were  with  Dr.  Herzmark,  no  one  was  in  the 
room  but  the  three  of  us. 

Q  Did  you  notice  Dr.  Herzmark ’s  nurse  in  the  office? 
A  Her  office  is  away  up  in  the  front  of  the  building, 
sir. 

Q  Did  you  notice  her,  Mr.  Furr?  A  That’s  where  I 
noticed  her,  up  there,  sir. 

Q  Were  there  any  other  patients  of  Dr.  Herzmark ’s 
in  the  office  at  the  time  you  folks  were  there?  A  No, 
sir. 

Q  Do  you  have  any  idea  what  time  of  day  it  was?  A 
No ;  I  don’t  remember,  sir. 

Q  Isn’t  it  a  fact  that  this  nurse  from  time  to  time 
would  walk  in  and  out  of  the  room  that  you  were  sitting 
in?  A  All  the  doors  were  closed  to  the  room  that  I  was 
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in  with  him,  sir,  and  if  she  did  come  to  the  door,  she 
would  knock  on  the  door  and  we  would  stop  talking. 

409  Q  Do  you  recall,  on  that  occasion,  or  on  the 
occasion  when  your  wife  was  with  you,  about  giv¬ 
ing  Dr.  Herzmark’s  nurse  some  history,  some  of  the 
facts  about  your  case?  A  No,  sir.  We  never  discussed 
any  facts  with  the  nurse  at  all,  sir. 

Q  Well,  wasn’t  she  present,  making  notes —  A  (In¬ 
terposing)  She  was  never  present. 

Q  (Continuing)  — on  some  of  the  occasions  that  you 
talked  to  Dr.  Herzmark,  on  one  or  both  of  those  occa¬ 
sions?  A  No,  sir.  She  was  never  present. 

Q  Did  you  ever  talk  to  her  on  either  of  those  occa¬ 
sions?  A  I  used  to  say  Hello  to  her  when  I  came  in, 
or  Good  morning,  or  something. 

Q  Didn’t  she  want  to  know,  when  you  first  came  in, 
what  the  purpose  of  your  visit  was,  Mr.  Furr?  A  She 
took  my  name  and  address,  and  all  that,  sir,  the  informa¬ 
tion  that  she  needed. 

Q  Well,  she  did  take,  then,  some  information  from 
you?  A  Not  in  Dr.  Herzmark’s  office. 

Q  Well,  where  did  she  take  the  information  from?  A 
In  the  front  office,  right  as  you  come  in. 

Q  What  you  are  saying  is,  there  were  several 

410  offices,  and  you  don’t  mean  his  private  office;  you 
mean  another  office?  A  I  mean  he  had  a  desk, 

a  reception  desk,  right  in  the  front  as  you  walked  in. 

Q  That  was  in  Dr.  Herzmark’s  office,  was  it  not?  A 
Is  it  in  his  office  that  we  consulted  him,  sir? 

Q  Wasn’t  that  after  you  had  gone  through  the  door 
to  get  through  Dr.  Herzmark’s  office?  A  There  is  a 
long  ways  from  her  place  to  his. 

THE  COURT :  Just  a  minute.  It  was  inside  the 
office  suite,  wasn’t  it? 

THE  WITNESS:  It  was  in  the  suite,  sir;  yes,  sir. 

THE  COURT:  Dr.  Herzmark’s  suite,  but  not  in  Dr. 
Herzmark’s  private  office? 
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THE  WITNESS:  That’s  right,  sir. 

BY  MR.  GALIHER: 

Q  Subsequent  to  that  time,  that  you  and  Mrs.  Furr 
went  to  his  office,  on  the  occasion  of  the  second  visit — 
excuse  me — you  told  him  you  were  going  to  think  it 
over?  A  Yes;  I  did. 

Q  And  do  you  recall  how  much  time  elapsed  before 
you  advised  him  that  you  were  going  to  go  forward  with 
the  operation?  A  I  don’t  remember  exactly  how  much 
time,  sir. 

•  •  •  • 

413  Q  There  came  a  time  when  you  went  into  Emer¬ 
gency  Hospital  for  your  operation?  A  That’s 

414  right 

Q  There  came  a  time  when  you  went  into  Emer¬ 
gency  Hospital  for  your  operation?  A  That’s  right 

Q  And  that  was  in  December,  1946?  A  That’s  right. 

Q  And  you  told  us  that  you  were  given  an  anaesthetic 
and  then  woke  up  in  your  bed,  and  for  a  while  then  things 
were  sort  of  foggy,  and  you  were  dazed?  A  That’s 
right 

Q  Isn’t  it  a  fact,  Mr.  Furr,  that  Dr.  Herzmark  or¬ 
dered  that  you  be  turned  every  so  often?  A  No,  sir. 

Q  Isn’t  it  a  fact  that  the  nurse  came  in  your  room 
from  time  to  time  and  turned  you?  A  Only  when  I 
went  to  sleep  at  night. 

Q  Isn’t  it  a  fact  that  for  the  first  couple  of  days 
they  moved  you  to  prevent  what  Dr.  Herzmark  said  was 
a  blood  clot,  or  something  of  that  sort,  from  forming? 
A  I  don’t  remember  that,  sir. 

Q  But  you  were  turned  at  night,  sir?  A  That’s 
right. 

Q  How  many  times  a  day  were  you  turned?  A  I 
was  turned  when  I  went  to  sleep  at  night,  and  turned 
back  in  the  morning,  when  I  was  up. 

415  Q  Isn’t  it  a  fact  your  left  leg  was  also  put  in 
traction?  A  Yes,  sir. 


237  A 


Q  And  how  long  after  the  operation  was  that  done? 
A  Immediately  after  the  operation. 

Q  And  they  brought  in  an  apparatus  that  had  the 
purpose  of  straightening-out  your  leg,  did  they  not?  A 
That’s  what  it  was  supposed  to  do. 

Q  Well,  isn’t  that  what  it  was  explained  that  it  was 
to  do?  A  It  was  explained  that  was  what  it  was  sup¬ 
posed  to  do. 

Q  And  do  you  say  it  didn’t  do  anything  of  that  sort? 
A  I  don’t  think  so. 

Q  You  say  your  knee  is  just  like  it  was,  now,  before 
it  was  put  in  traction — your  left  knee?  A  As  far  as  I 
know;  yes,  sir. 

Q  You  have  no  pain  in  that  leg,  do  you?  A  I  didn’t 
have  it  before. 

Q  And  you  don’t  have  any  now?  A  No,  sir. 

Q  You  told  us  that  about  ten  days  after  your  opera¬ 
tion,  you  were  in  pain?  A  That’s  right,  sir. 

Q  And  Dr.  Herzmark  took  you  up  in  the  oper- 
416  ating  room?  A  The  following  day. 

Q  And  he  took  the  cast  off;  is  that  right?  A 
That’s  right. 

Q  And  he  straightened  out  the  leg?  A  That’s  right, 
sir. 

Q  Did  he  tell  you  that — the  expression  he  used  was, 
“angulated”;  did  he  say  anything  about  that?  A  I 
don’t  know  anything  about  those  terms  or  those  words, 
sir. 

Q  But  he  did  straighten  the  leg  out?  A  He  said  he 
did. 

Q  And  then  he  put  it  back  in  a  cast?  A  Yes,  sir. 

Q  You  told  us  that  they  didn’t  take  x-rays  on  that 
occasion,  didn’t  you?  A  I  don’t  remember  exactly 
whether  they  did  or  not. 

Q  The  truth  of  the  matter  is,  you  don’t  know  whether 
they  did  or  whether  they  didn’t,  do  you?  A  As  far  as 
x-rays  were  concerned? 
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Q  Yes,  sir;  at  that  time.  A  Let  me  think  about  it 
just  a  minute.  I  think  they  did  take  x-rays. 

Q  Do  you  remember  testifying  on  direct  examination, 
first,  that  they  didn’t  take  x-rays;  and  then  you 

417  weren’t  sure  whether  they  did  or  not? 

ME.  BULMAN :  I  object ;  that  was  not  his  test¬ 
imony. 

MR.  GALIHER:  Well,  I  haven’t  had  a  chance  to 
check  it,  so  I  will  go  into  that  later.  Mr.  Bulman,  you 
may  be  entirely  right.  If  you  are,  certainly,  I  don’t  in¬ 
tend  to  ask  that  question. 

BY  MR.  GALIHER: 

Q  During  that  time,  Dr.  Herzmark  came  in  to  see 
you  two  or  three  times  a  day,  did  he  not,  on  some  days? 
A  Whenever  he  was  in  the  hospital — that’s  the  way  I 
understood  it. 

Q  Well,  he  came  to  see  you  two  or  three  times  a  day 
during  that  first  period,  did  he  not?  A  A  couple  of 
times ;  yes,  sir. 

Q  And  he  asked  you  how  you  felt?  A  Yes. 

Q  And,  any  time  you  had  a  complaint,  he  would  try 
to  get  some  medicine  sent  to  you,  or  try  to  ease  the  pain, 
did  he  not?  A  I  was  given  medicine ;  yes,  sir. 

Q  And  you  had  the  finest  of  care  at  that  time,  did 
you  not,  as  far  as  you  knew? 

i  MR.  BULMAN:  I  object;  that  calls  for  a  conclusion 
— the  finest  of  care.  This  gentleman  isn’t  qualified  to 
know  what  is  the  finest  of  care. 

418  MR.  GALIHER:  He  ought  to  know  whether  he 
got  proper  care  or  not. 

MR.  BULMAN:  I  object  to  that. 

THE  COURT:  Were  you  satisfied  with  the  care  you 
got? 

THE  WITNESS:  I  know  I  was  in  constant  pain  the 
whole  time. 

BY  MR.  GALIHER: 
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Q  But  Doctor  Herzmark  was  there  night  and  day, 
was  he  not?  A  He  stopped  in. 

Q  When  he  stopped  in,  he  stopped  in  to  see  you,  did 
he  not,  in  your  room?  A  He  made  the  regular  routine, 
as  he  came. 

THE  COURT:  You  don’t  know  what  a  routine  exam¬ 
ination  is,  do  you? 

THE  WITNESS:  Well,  he  would  tell  me  he  had  a 
case  here,  and  a  case  on  this  floor;  that  he  had  seen 
patients  before  me. 

THE  COURT:  When  he  came  into  your  room,  he 
came  to  see  you,  didn’t  he? 

THE  WITNESS:  Yes,  sir. 

BY  MR.  GALIHER : 

Q  Do  you  tell  us  that  during  that  period  you  didn’t 
receive  anything  for  your  pain,  any  medicine?  A 

419  I  wasn’t  sure,  sir.  I  did  receive  medicine  for 
pain. 

Q  You  told  us,  however,  that  you  didn’t  receive  any 
medicine,  originally;  and  now  you  are  telling  us,  on  re¬ 
flection,  that  you  did?  A  I  remember  now;  yes,  sir. 

Q  And  when  did  you  remember  that  you  did  receive 
medicine  on  that  occasion?  A  What  do  you  mean  by 
that,  sir? 

Q  When  did  you  first  learn  that  you  did?  You  told 
us  Friday  that  you  did  not.  A  I  wasn’t  sure. 

Q  And  what  made  you  sure  that  you  did  receive  med¬ 
icine?  A  Those  things  come  back  to  me,  as  we  talk 
about  them,  all  along. 

Q  And  whom  did  you  talk  to  about  this?  A  As  you 
and  I  have  talked  now,  things  keep  coming  back. 

Q  It  is  just  coming  back  to  you  now,  about  the  medi¬ 
cine?  A  After  I  left  here  the  other  night,  it  came  back 
to  me  that  I  had  received  medicine. 

Q  How  long  were  you  in  the  hospital  on  that 

420  first  occasion?  A  About  four  weeks. 

Q  Isn’t  it  a  fact  that  you  were  there  from  De- 
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cember  17,  1946,  to— Mr.  Bulman,  I  hope  you  will  correct 
me  if  I  am  mistaken— January  22,  1947?  A  How  many 
weeks  is  that,  sir? 

Q  Is  that  right? 

MB.  BULMAN :  December  16  to  January  22nd. 

MB.  GALIHEB :  Thank  you. 

BY  MB.  GALIHEB: 

Q  Is  that  right,  sir?  A  If  it  says  that;  yes,  sir. 

Q  Did  you  complain  to  Dr.  Herzmark  about  your  be¬ 
ing  in  the  hospital  a  week  longer  than  he  had  told  you 
you  were  going  to  be?  A  Yes;  I  did. 

Q  And  when  did  you  complain  to  him  about  that?  A 
I  complained  to  him  all  the  time  in  the  hospital  about 
the  length  of  time  it  was  taking. 

Q  And,  again,  I  refer  you  to  your  deposition  in  the 
office — you  made  no  mention  of  that  at  that  time?  A  If 
I  did,  I  didn’t  remember. 

Q  And  when  did  that  come  back  to  you,  that  you  were 
complaining  all  the  time?  A  When? 

Q  Yes,  sir.  A  I  happened  to  remember  now. 
421  Q  Over  the  week-end?  A  No;  it  is  coming 
back  to  me  now. 

Q  Just  now  ?  A  That’s  right. 

Q  Has  anything  else  come  back  to  you,  in  the  last 
five  or  ten  minutes,  that  you  haven’t  told  us  about? 

MB.  BTTLMAN:  I  object  to  that;  that  is  too  general 
i  question. 

MB.  GALIHEB:  I  will  withdraw  the  question,  Judge 
;urran. 

BY  MB.  GALIHEB: 

Q,  Mr.  Furr,  after  you  left  the  hospital — pardon  me: 
iow  did  you  leave — do  you  recall — were  you  on  crutches, 
m  a  wheel-chair,  or  just  how  were  you?  A  Well,  I 
<,ouldn’t  state  definitely.  I  couldn’t  remember  definitely 
whether  I  was  with  crutches  or  without,  because  I  was 
removed  in  an  ambulance  one  time,  and  another  time  I 
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went  home  in  a  car;  and  each  time,  if  I  was  able  to  get 
around,  I  was  with  crutches,  with  the  cast  on. 

Q  It  is  pretty  hard  for  you  to  remember  all  of  these 
events  that  took  place  back  in  1946  and  1947  and  1948, 
isn’t  it?  A  To  the  date,  the  exact  date,  and  everything; 
yes,  sir. 

422  Q  And,  as  time  goes  on,  it  even  becomes  fainter 
in  your  memory,  does  it  not?  A  No;  it  doesn’t. 

Things  come  back  to  me  as  we  go  on. 

Q  Such  as  you  have  told  us  here  today? 

I  believe  you  told  us  that  Dr.  Herzmark,  after  you 
were  first  discharged  from  the  hospital,  did  not  come  to 
see  you  at  your  house;  is  that  right?  A  He  visited  me 
at  some  of  the  times,  but — the  first  operation,  you  are 
talking  about,  when  I  came  home? 

Q  Yes,  sir.  A  No.  He  did  not  come  to  my  house 
after  the  first  operation. 

Q  Wasn’t  that  because  you  were  able,  after  the  first 
operation,  to  report  to  his  office  as  required?  A  Yes; 
I  reported  to  his  office. 

Q  You  never  asked  him  to  come  out  and  see  you,  and 
lie  refused,  during  that  period,  did  you,  Mr.  Furr?  A 
lie  didn’t  tell  me  to  come  out;  he  said  he  didn’t  have  to 
come  out. 

THE  COURT:  The  question  is,  did  you  ask  him  to 
come  out  with  you? 

THE  WITNESS:  No;  I  did  not. 

BY  MR.  GALIHER : 

Q  And  you  went  to  his  office  on  many  occasions 

423  after  that,  did  you  not?  A  When  I  was  able  to; 
yes,  sir. 

Q  After  you  got  home  from  the  hospital,  isn’t  it  a 
fact  that  you  went  to  him  every  week  or  ten  days,  every 
I  wo  weeks?  A  Yes,  sir. 

Q  And  isn’t  it  a  fact  that  as  far  as  you  knew,  every¬ 
thing  was  progressing  satisfactorily  at  that  time?  A  I 
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kept  complaining,  but  Dr.  Herzmark  kept  telling  me  be 
would  be  two  more  weeks. 

Q  Isn’t  it  a  fact  be  tried  to  keep  your  spirits  up,  Mr. 
Furr;  be  kept  encouraging  you;  be  kept  saying,  “Well, 
now,  in  a  couple  more  weeks  you  are  going  to  be  much 
better” — wasn’t  that  bis  attitude,  both  in  the  office  and 
afterwards?  A  Yes;  but  I  was  using  money,  and  I 
wasn’t  working;  there  wasn’t  no  income  coming  in  my 
bouse. 

Q  Did  you  on  any  of  those  occasions  ever  say  to  Dr. 
Herzmark  that  you  were  dissatisfied  with  his  treatment? 
A  I  kept  complaining, — “When  am  I  going  to  go  back 
to  work?” 

Q  And  when  did  that  come  back  to  you,  Mr.  Furr, 
that  you  kept  complaining  about  when  you  were  going 
back  to  work?  A  While  we  are  talking,  sir. 

424  Q  While  we  are  talking  here  today?  You  didn’t 
tell  me  about  that,  sir,  when  I  took  your  deposition 
in  August,  1950.  A  Well,  I  don’t  remember. 

Q  Did  you  ever,  during  any  of  that  period,  say,  “Now, 
look  here,  Doctor,  you  told  me  I  would  be  back  to  work 
in  two  months,  and  here  it  is  another  period  of  months 
longer  than  that”?  A  Yes;  I  did. 

Q  When  did  that  come  back  to  you,  that  you  men¬ 
tioned  that,  specifically?  A  During  our  conversation. 

Q  Here  today?  A  Off  and  on;  yes,  sir. 

Q  And  you  didn’t  think  of  that,  when  I  took  your 
deposition  in  August,  1950,  did  you,  and  asked  you  about 
that?  A  You  didn’t  ask  me  any  questions;  you  told  me 
to  tell  my  story,  and  that’s  whatever  I  remembered  at 
the  time. 

Q  And  don’t  you  recall  my  reading  you  this  testi¬ 
mony,  these  questions  and  answers,  a  few  minutes  ago, 
about  the  complaints  you  made,  or  asked  you  if  you  made 
any  complaints,  and  didn’t  you  indicate  that  what  you 
answered  was  correct,  that  you  had  not  made  any  com- 
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plaints?  A  To  the  best  of  my  knowledge  at  that 
time. 

425  But  that,  today,  while  we  are  talking,  it  comes 
back  to  yon  that  yon  did  make  complaints?  A 

Certain  things  do;  yes,  sir. 

MB.  BULMAN:  To  correct  the  answer,  the  answer 
was,  on  page  94: 

“Well,  I  didn’t  make  any  complaints,  bnt  I  kept  asking 
him  how  long  it  wonld  be,  and  he  just — ” 
and  it  goes  off  after  that. 

THE  COUBT :  “How  long  wonld  it  be?” 

MB.  GALIHEB :  That  is  not  any  complaint. 

MB.  BULMAN :  He  is  testifying  to  what  he  said. 

THE  COUBT:  Yes;  bnt  this  is  in  reference  to  what 
he  said  in  the  deposition.  He  made  no  complaint,  ac¬ 
cording  to  his  deposition. 

MB.  BULMAN :  “How  long  it  wonld  be.” 

THE  COUBT:  He  says  he  kept  asking  him  how  long 
it  wonld  be  before  he  got  back  to  work. 

MB.  BULMAN :  All  right. 

BY  MB.  GALIHEB: 

Q  Now,  Mr.  Furr,  you  told  Judge  Curran,  and  yon 
told  Mr.  Bnlman  this  morning,  that  yon  went  to  Florida 
in  1949?  A  That  is  not  the  truth,  sir. 

Q  When  did  von  remember  that  that  was  not  the 
truth?  A  I  checked  in  the  deposition,  and  read 

426  over  my  deposition  to  refresh  my  memory. 

Q  Mr.  Furr,  yon  read  this  deposition  over  be¬ 
fore  yon  ever  took  the  stand  the  other  day,  didn’t  yon? 
A  No,  sir. 

Q  Yon  mean,  yon  had  never  read  that  deposition  over 
since  the  time  yon  gave  your  deposition?  A  That’s 
right,  sir. 

Q  And  it  was  in  your  attorney’s  hands  from  that  time 
up  to  and  including  the  present  date?  A  That’s  right, 
sir. 
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Q  And  why  was  it  that  you  undertook  to  read  this 
deposition  at  luncheontime?  A  I  glanced  over  it  to  re¬ 
fresh  my  memory  on  what  had  happened.  I  couldn’t  re¬ 
member  everything  offhand,  at  the  time. 

Q  When  was  it  that  you  did  go  to  Florida?  A  April, 
1947. 

Q  You  told  Judge  Curran  that  was  the  only  trip  you 
had  ever  taken  to  Florida?  A  To  Florida;  yes.  I  had 
never  been  there  before. 

Q  Who  went  on  the  trip?  A  My  wife,  my  brother- 
in-law,  and  his  wife,  and  myself. 

Q  And  where  did  you  go?  A  National  Hotel. 

427  Q  And  what  city  in  Florida?  A  Miami  Beach. 
Q  How  long  were  you  in  Miami  Beach?  A 

Four  weeks. 

Q  As  a  matter  of  fact,  didn’t  you  help  to  drive  an 
automobile?  A  Yes;  I  did,  with  one  leg. 

Q  All  the  way  down?  A  Yes,  sir. 

Q  And  did  the  same  thing  on  the  way  back?  A  Yes, 
sir;  with  just  still  the  same  leg. 

Q  And,  during  the  month  you  were  down  in  Florida, 
you  received  no  medical  care  and  treatment  of  any  sort, 
did  you?  A  That’s  right. 

Q  And  you  went  swimming  every  day,  didn’t  you?  A 
If  you  call  it  swimming — I  was  wading  in  the  water,  and 
floating  in  the  water,  for  the  first  week. 

Q  Well,  you  were  in  the  water?  A  I  was  helped  into 
the  pool,  and  I  didn’t  go  in  the  ocean. 

Q  Isn’t  it  a  fact  you  got  more  mobility  from  your 
leg,  as  time  went  on,  during  that  period.  A  Yes;  that 
is  true.  Dr.  Herzmark  told  me  to  do  all  that. 

428  Q  Told  you  to  do  all  what?  A  He  told  me 
that  swimming,  and  all,  that  would  improve  my  leg. 

Q  And  when  did  you  first  recall  that  to  your  mind? 
You  didn’t  tell  us  anything  about  that,  this  morning.  A 
No;  but  I  wasn’t  asked  that,  sir. 
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Q  Weren’t  you  asked  concerning  a  trip  to  Florida, 
by  Judge  Curran,  when  it  was? 

MR.  BULMAN:  The  date,  I  submit — just  the  date. 
BY  MR.  GALIHER: 

Q  As  a  matter  of  fact,  didn’t  Dr.  Herzmark  try  to 
discourage  you  from  going  to  Florida,  Mr.  Furr?  A 
No,  sir.  He  is  the  one  that  said  Florida  would  be  the 
thing  for  me,  would  be  a  perfect  thing;  and  when  I 
came  back  from  Florida,  I  would  be  a  new  man,  and  I 
would  be  able  to  walk  normally. 

Q  Didn’t  you  tell  Dr.  Herzmark  that  your  brother- 
in-law  and  sister-in-law  were  going,  and  you  had  never 
been  there,  and  you  hoped  you  could  go?  A  Not  in  that 
way;  no,  sir. 

Q  Didn’t  Dr.  Herzmark  try  to  keep  you  and  discour¬ 
age  you  and  try  to  get  you  to  keep  putting  that  trip  off, 
by  saying,  “You  are  not  ready  now”?  A  I  waited  un¬ 
til  Dr.  Herzmark  said  I  was  ready. 

429  Q  Did  he  keep  trying  to  get  you  to  postpone 
that  trip,  by  saying  it  wasn’t  time,  it  wasn’t  time? 
A  X  asked  him  if  I  was  ready,  and  he  said — 

THE  COURT:  Answer  the  question. 

THE  WITNESS:  He  told  me  I  wasn’t  ready;  yes. 

THE  COURT :  And  you  took  it,  anyway? 

THE  WITNESS :  No,  sir. 

THE  COURT:  When  is  the  first  time  he  told  you  that 
you  weren’t  ready  to  take  the  trip? 

THE  WITNESS:  He  would  just  tell  me,  “Two  more 
weeks,”  I  would  be  able  to  go;  and  I  would  put  it  off 
again;  and  he  would  say,  “A  couple  more  weeks”;  and  I 
kept  waiting  until  Dr.  Herzmark  told  me  I  could  go. 

THE  COURT:  And  he  finally  told  you  that  you  could 
go? 

THE  WITNESS :  Yes. 

THE  COURT :  And  your  brother-in-law  and  sister 
waited  until  you  were  ready  to  go? 
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THE  WITNESS:  That’s  right. 

BY  ME.  GALIHER: 

Q  And  von  went  down  there  and  stayed  a  solid 
month,  did  you  not?  A  That  is  right,  sir. 

Q  And  isn’t  it  a  fact  you  didn’t  see  Dr.  Herzmark 
again  until  about  May  26,  when  you  came  back  to 

430  his  office?  A  When  I  came  right  back  from 
Florida. 

Q  And  he  took  an  x-ray  at  that  time?  A  Yes,  sir. 
Q  And  did  he  tell  you  at  that  time  that  one  of  the 
screws  had  loosened  in  the  metal  plate  in  your  leg?  A 
That  wasn’t  said,  sir. 

Q  You  didn’t  need  any  medicine  during  that  month 
you  were  down  at  Miami  Beach,  did  you?  A  I  was  in 
pain,  and  I  was  taking  phenobarb. 

Q  And  who  gave  vou  the  phenobarb? 

THE  COURT:  What  do  you  call  it? 

THE  WITNESS:  Phenobarbital. 

MR.  GALIHER:  “Phenobarb,”  he  said. 

THE  COURT:  You  mean,  phenobarbital? 

THE  WITNESS :  That’s  right,  sir. 

BY  MR.  GALIHER: 

Q  It  was  at  that  time,  was  it  not,  after  you  returned 
from  Miami  Beach,  Florida,  that  he  put  on  this  new  cast 
to  try  to  secure  the  screw  in  the  plate?  A  He  put  on 
another  cast. 

Q  He  put  on  another  cast.  Then,  I  think,  you  told  us 
that  you  went  back  into  Emergency  Hospital,  in  July, 
1947?  A  That’s  right,  sir. 

Q  At  that  time,  I  believe  you  have  told  us  that 

431  the  old  plate  was  removed  and  a  new  6-screw  plate 
was  attached  to  the  bone?  A  That’s  right. 

Q  Am  I  correct  in  saying  what  you  told  us  on  your 
direct  testimony?  A  Yes,  sir. 
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MB.  GALIHEB:  Will  Your  Honor  indulge  me  for 
about  two  minutes,  now?  I  want  to  check  the  record,  so 
I  can  ask  my  next  question  about  that 

THE  COTJET:  Can’t  you  do  that? 

MB.  GALIHEB:  All  right,  sir. 

BY  MB.  GALIHEB: 

Q  Did  you  tell  us  that  on  the  occasion  of  that  visit 
to  the  hospital,  that  you  weren’t  given  any  medicines? 
A  In  July? 

Q  Yes,  sir.  A  That  I  wasn’t  given  any  medicines 
where? 

THECOUBT:  In  the  hospital 
BY  MB.  GALIHEB: 

Q  In  the  hospital.  A  I  don’t  remember,  sir. 

Q  On  the  occasion  of  that  visit,  is  it  not  a  fact  that 
Dr.  Herzmark  visited  you  every  day,  and  sometimes  twice 
a  day,  to  see  how  you  were  doing?  A  I  guess  that’s 
right,  sir. 

432  Q  Is  it  not  a  fact,  on  that  occasion,  when  you 
complained  of  pain,  you  were  given  medicines  to 
ease  your  pain?  A  Yes,  sir. 

Q  Do  you  recall  your  condition  when  you  left  the 
hospital  on  that  occasion?  A  I  went  home — 

Q  (Interposing)  I  have  reference  to  whether  you 
went  out  on  crutches,  or  in  a  wheel-chair,  or  how  it  was? 
A  I  don’t  remember  how,  sir. 

Q-  Do  you  recall,  thereafter,  Dr.  Herzmark  coming 
to  your  home  to  visit  you,  to  see  how  you  were,  on  Au¬ 
gust  25,  1947 — I  am  sure  you  wouldn’t  remember  the 
date,  but  somewhere  around  that  time?  A  Dr.  Herz¬ 
mark  came  to  visit  me,  sir,  on  one  or  two  occasions. 

Q  You  have  told  us  about  seeing  Dr.  Peterson  and 
Dr.  Nachlas.  There  came  a  time  when  you  went  to  Balti¬ 
more,  did  you  not?  A  That’s  right,  sir. 

Q  And  Mr.  Goldberg  went  along  with  you?  A  That’s 
right,  sir. 
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Q  And  Mrs.  Furr  went  along  with  yon?  A  That’s 
right. 

Q  And  Dr.  Herzmark  went  along?  A  Yes, 

433  sir. 

Q  By  the  way,  in  whose  car  did  yon  go?  A 
Dr.  Herzmark’s  car. 

Q  Dr.  Herzmark  drove  yon  and  yonr  family  over 
there,  did  he  not?  A  That’s  right,  sir. 

Q  And  Mr.  Goldberg  was  present  dnring  all  the  con¬ 
versation  that  took  place  in  Dr.  Nachlas’  office,  was  he 
not?  A  Present  the  whole  time  that  I  was  present, 
except  the  time  when  Dr.  Nachlas  and  Dr.  Herzmark  had 
a  conference  of  their  own,  by  themselves. 

Q  I  am  talking  abont  Mr.  Goldberg  being  present 
with  yon  the  whole  time  yon  were  there.  A  That’s 
right,  sir. 

Q  Jnst  fonr  days  after  yonr  trip  to  Baltimore,  yon 
returned  to  Emergency  Hospital,  did  yon  not?  A  When 
did  I  go  to  Baltimore;  what  date  do  yon  have  there? 

Q  I  believe  the  date  is  September  11,  1947.  A  Yes; 
T  went  back  into  the  hospital  in  September. 

Q  And  how  long  did  yon  stay  at  that  time  ?  A  Abont 
two  weeks.  I  had  two  weeks  of  treatment. 

Q  And  that  was  when  they  were  treating  to  eliminate 
that  sonrce  of  infection;  isn’t  that  right?  A  That’s 
right,  sir. 

434  Q  Was  that  the  period  of  time  yon  told  ns, 
abont  several  other  doctors  examining  yon,  and  yon  had 
a  temperature?  A  Oh,  no;  that  was  when  the  6-screw 
plate  was  put  in,  sir.  That  was  the  second  operation. 

Q  Well,  whenever  that  was,  I  can  check  the  record 
and  come  back  to  that. 

Isn’t  it  a  fact  that  yon  complained  of  a  sore  throat 
when  yon  were  in  Emergency  Hospital?  A  I  don’t  re¬ 
member  that. 

Q  On  either  the  occasion  in  September,  that  I  am 
.inst  asking  abont,  or  on  the  occasion,  which  wonld  be  in 
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July,  when  they  put  the  new  6-screw  plate  in?  A  I 
don’t  remember  that,  sir. 

Q  Do  you  recall,  in  addition,  I  think  you  mentioned 
Dr.  Leon  Gordon  seeing  you — do  you  recall  a  Dr.  Myers 
seeing  you?  A  No;  I  don’t 

Q  Do  you  recall  telling  a  doctor,  whether  it  was  Dr. 
Myers  or  someone  else,  that  you  had  a  sore  throat?  A 
I  don’t  remember  that,  sir. 

Q  Isn’t  it  a  fact  that  during  that  period  of  time 
there  was  a  nose-and-throat  specialist  called-in  to  take 
a  look  at  you,  to  see  if  there  was  anything  wrong  with 
your  throat?  A  Yes. 

435  Q  Do  you  recall  what  his  name  was,  Mr.  Furr? 
A  Dr.  Lubar. 

Q  By  the  way,  on  those  occasions,  at  that  time,  I  am 
talking  now,  of  September,  1947,  when  you  went  to  Bal¬ 
timore,  how  were  you  moving  around?  A  I  don’t  re¬ 
member,  offhand,  exactly,  sir. 

Q  Isn’t  it  a  fact  that  you  were  walking  on  that  leg? 
A  I  was,  with  crutches,  and  without  crutches  and  a  cane 
so  many  times,  that  I  don’t  remember  the  exact  time, 
sir. 

Q  Do  you  recall  if  you  had  a  cast  on?  A  No;  I  did 
not 

Q  You  told  us  that  Dr.  Herzmark  at  no  time  told 
vou  that  the  bit  or  the  screw  had  broken-off  in  the  bone; 
is  that  right?  A  That’s  right,  sir. 

Q  Do  you  remember  testifying,  when  your  deposition 
was  taken — I  am  reading  from  page  70: 

“Answer:  Well,  I  kept  going  to  Dr.  Herzmark ’s  of¬ 
fice  for  treatment,  and  he  took  x-rays  occasionally,  and 
on  one  of  the  x-rays  I  noticed  the  screw  in  there,  and  I 
was  shocked. 

“I  said,  ‘Dr.  Herzmark,  I  thought  you  took  the 

436  screw  out.’ 

“He  said,  ‘Well,  I  couldn’t  find  it,  and  it  is  im¬ 
bedded  very  deeply  into  the  bone  and  it  will  never  bother 
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you/  So  I  took  him  at  his  word.  I  mean,  I  still  had 
faith  in  him.  I  still  had  him  treat  me.” 

Do  you  remember  being  asked  that  question?  A  Yes; 
I  do. 

Q  And  you  didn’t  make  any  complaint  to  him  at  that 
time,  did  you?  A  He  told  me  that  he  took  that  screw 
out,  and  that — 

Q  (Interposing)  I  am  talking  about  this  time,  when 
you  had  this  conversation  that  I  have  just  read  to  you. 
As  You  said,  you  still  had  faith  in  him;  you  didn’t  make 
any  complaint  to  him,  did  you,  Mr.  Furr?  A  I  still 
complained  about  the  time  it  would  take  me  for  this 
operation. 

Q  I  have  tried  to  read  your  testimony;  and  when  I 
ask  you  about  this  occasion,  I  asked  you  this  question 
and  you  answered  as  I  read  to  you  then. 

If  there  is  any  mistake,  let  me  read  it  back  to  you: 

“ Answer:  Well,  I  kept  going  to  Dr.  Herzmark’s  of¬ 
fice  for  treatment,  and  he  took  x-rays  occasionally,  and 
on  one  of  the  x-rays  I  noticed  the  screw  in  there,  and  I 
was  shocked. 

“I  said,  ‘Dr.  Herzmark,  I  thought  you  took  the 
437  screw  out.’ 

“He  said,  ‘Well,  I  couldn’t  find  it,  and  it  is  im¬ 
bedded  very  deeply  into  the  bone  and  it  will  never  bother 
you.’  So  I  took  him  at  his  word.  I  mean,  I  still  had 
faith  in  him.  I  still  had  him  treat  me.” 

“Question:  Did  he  say  anything  else  about  it  at  that 
time? 

“Answer:  No,  he  didn’t.” 

A  You  didn’t  ask  me  any  question;  you  asked  me  to 
tell  you  what  I  remembered,  and  that’s  exactly  what  I 
remembered  at  the  time.  You  told  me  to  tell  the  story 
of  what  happened,  and  that’s  all  I  remember. 

Q  Do  you  tell  me  now,  that  at  the  time,  on  this  occa¬ 
sion,  you  complained  to  him  about  his  treatment?  A 
About  the  time  that  it  was  taking.  \ 
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Q  You  didn’t  say  anything  to  me  about  that,  though, 
when  I  took  your  deposition?  A  That’s  right,  sir. 

Q  When  did  that  come  back  to  you?  A  There  is  a 
lot  of  things —  When  you  took  that  deposition,  you  asked 
me  to  tell  my  story. 

THE  COURT:  Just  answer  the  question.  When  did 
you  recall?  Did  you  recollect  now  something  different 
from  the  way  you  testified  on  the  deposition? 

THE  WITNESS:  There  are  a  lot  of  things, 

438  sir,  I  said  in  this  court — 

THE  COURT :  Please  answer  the  question. 

THE  WITNESS:  These  things  come  back  to  me,  sir. 

THE  COURT:  They  are  coming  back  now,  and  they 
didn’t  come  back  in  1950? 

THE  WITNESS:  He  didn’t  ask  me  any  questions;  I 
was  telling  him. 

THE  COURT:  They  are  coming  back  now,  in  1952, 
and  they  didn’t  come  back  in  1950;  is  that  right? 

THE  WITNESS:  Because  I  am  being  asked  ques¬ 
tions  now,  where  I  wasn’t  asked  any  questions  then,  sir. 

THE  COURT:  Weren’t  you  asked  any  questions — 
weren’t  you  asked  that  question  which  counsel  just  read 
to  you? 

THE  WITNESS:  He  just  asked  me  what  I  remem¬ 
bered. 

THE  COURT:  So? 

THE  WITNESS:  He  didn’t  ask  me  a  question  on  the 
deposition,  sir. 

THE  COURT:  Oh,  he  didn’t? 

MR.  BULMAN:  (Reading) 

‘‘Question:  What  next  happened?” 

And  then  he  relates  what  next  happened. 

MR.  GALIHER :  Excuse  me,  Mr.  Bulman.  I  read  him 
the  question  and  answer;  and  if  there  is  any  doubt  about 
it,  didn’t  you  recall  that  you  probably  were  asked 

439  and  answered  two  or  three  hundred  questions, 
when  you  reviewed  your  deposition  at  luncheon¬ 


time? 
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THE  WITNESS:  I  went  over  some  of  them,  sir. 

BY  MR.  GALIHER: 

Q  Yon  read  it  all,  the  whole  thing,  didn’t  yon?  A 
No. 

Q  Do  yon  still  tell  ns  that  all  I  asked  yon  to  do  was 
to  tell  yonr  story,  and  then  yon  proceeded  to  narrate  the 
whole  thing?  A  That’s  right. 

Q  Yon  still  contend  that?  A  Some  of  the  questions 
yon  asked  me,  bnt  yon  told  me  to  tell  my  story  of  what 
happened  in  the  case. 

Q  Is  it  not  a  fact  that  the  only  reason  yon  said  any¬ 
thing  at  the  time  the  deposition  was  taken,  was  in  yonr 
responding  to  many  of  these  questions  that  were  asked 
yon,  and  most  of  yonr  answers  w*ere  two-  or  three-line 
answers?  A  Yon  asked  me  some  questions  in  there,  bnt 
yon  just  kept  telling  me,  “Well,  repeat  what  next  hap¬ 
pened,’’  and  I  tried  to  remember  what  I  could  remember 
at  the  time. 

Q  How  many  times  have  yon  discussed  this  case  with 
Mr.  Bnlman?  A  I  haven’t — 

Q  Yon  started  to  answer,  “I  haven’t — ”  what?  A  I 
haven’t  discussed,  except  what  I  told  him  there 
440  what  happened,  the  same  as  I  am  telling  yon. 

Q  How  many  times  have  yon  talked  to  Mr. 
Bnlman  about  this  case?  A  Not  many. 

Q  How  many  times?  A  Oh,  I  don’t  know;  a  few 
times. 

Q  How  many  times  have  yon  and  yonr  wife  and  Mr. 
Goldberg  and  Mr.  Bnlman  discussed  this  case  in  Mr.  Bnl- 
man’s  and  Mr.  Goldberg’s  office,  on  the  eighth  floor  of  the 
Woodward  Building? 

MR.  BULMAN :  “800.” 

A  I  don’t  know  how  manv  times,  sir. 

BY  MR.  GALIHER:  ’ 

Q  Quite  a  number?  A  No;  it  wasn’t  many. 
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THE  COURT:  I  would  like  to  ask  you  one  question: 
What  did  Dr.  Herzmark  agree  to  perform  this  operation 

for? 

THE  WITNESS:  What  did  he  agree?  What  do  you 
mean  by  that,  sir? 

THE  COURT:  Don’t  you  understand  that  question? 
THE  WITNESS :  Well,  there  are  so  many  things  here. 
I  went  to  him — 

THE  COURT:  You  went  in  to  have  your  leg  short¬ 
ened? 

THE  WITNESS:  That’s  right. 

441  THE  COURT:  What  were  you  to  pay  him  for 
shortening  your  leg? 

THE  WITNESS :  Around  $250. 

THE  COURT:  So,  is  that  what  he  agreed  to  oper¬ 
ate  on  your  leg  for, — $250? 

THE  WITNESS:  That’s  right,  sir. 

BY  MR.  GALIHER: 

Q  You  told  us,  Mr.  Furr,  that  when  you  went  back 
in  the  hospital  for  the  manipulation  operation  for  the 
adhesions,  that  you  received  an  injection  in  your  spice? 
A  That’s  right,  sir. 

Q  Was  that  just  before  you  went  to  the  operating 
room?  A  I  don’t  remember  when  it  was  done,  sir;  I 
remember  its  being  done. 

Q  You  went  to  the  hospital  only  for  one  purpose,  on 
that  occasion,  did  you  not?  A  That’s  right,  sir. 

Q  Only  to  have  the  knee  manipulated?  A  That’s 
right. 

Q  And  you  now  tell  us  that  you  don’t  have  any  idea 
where  the  anaesthetic  was  given  to  you? 

MR.  BULMAN:  I  object.  He  answered,  ‘In  the 
spine.”  What  does  he  mean, — he  doesn’t  have  any  recol¬ 
lection?  That  was  his  answer. 

442  MR.  GALIHER :  Pardon  me — when,  before 
these  manipulations? 

THE  WITNESS:  It  was  before  the  manipulation. 


254  A 


BY  MR.  GALIHER: 

Q  How  long  before?  A  I  don’t  remember  the  exact 
time. 

Q  Well,  do  yon  recall  if  yon  went  in  the  hospital  and 
the  manipulation  was  done  the  same  day?  May  I  repeat 
that  question?  A  Go  ahead. 

Q  Do  yon  recall  if  the  manipulation  was  done  the 
same  day  yon  went  into  the  hospital?  A  I  don’t  recall 
that;  no,  sir. 

Q  Do  yon  recall  whether  yon  went  in  in  the  morning 
or  in  the  afternoon,  or  in  the  evening?  This,  to  help 
yon,  according  to  the  record,  was  July  3,  1948,  I  believe. 
A  I  don’t  remember  whether  I  went  in  in  the  morning; 
I  don’t  know  whether  I  went  in  the  night  before,  or  went 
in  in  the  morning. 

Q  But  yon  recall  the  size  of  the  operating  room?  A 
Yes,  sir. 

Q  I  think  yon  told  ns  it  was  larger  than  the  other 
operating  room  that  yon  had  been  in?  A  That’s  right, 
sir. 

Q  Let  me  refresh  vonr  recollection,  and  ask 
443  yon  if  yon  didn’t  get  in  there  early  in  the  morn¬ 
ing,  and  if  yon  weren’t  given  an  anaesthetic  at 
eight  o’clock,  and  then  about  eight-fifteen  if  yon  weren’t 
taken  promptly  upstairs  to  the  operating  room?  A  I 
don’t  remember  the  time,  sir. 

0  Do  yon  recall  that  a  Dr.  Smith  gave  yon  the  anaes¬ 
thetic  at  that  time?  A  T  don’t  even  know  what  any  of 
the  doctors’  names  were,  sir. 

Q  Was  this  man  a  man  who  had  seen  yon  on  another 
occasion  in  th<*  hospital?  A  I  don’t  remember. 

Q  Do  yon  still  tell  ns,  as  yon  told  Mr.  Bnlman  this 
morning,  that  Dr.  Herzmark  put  vonr  right  leg  over  his 
shoulder?  A  That’s  right,  sir. 

0  After  be  had  manipulated  the  knee?  A  He  was 
trying  to  manipulate  the  knee. 
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Q  How  long  do  yon  recall  being  in  the  operating 
room?  A  I  don’t  recall  the  exact  time. 

Q  And  you  tell  ns,  again,  that  yon  were  entirely  con¬ 
scious  during  that  entire  time?  A  Yes,  sir. 

MR.  BULMAN:  Your  Honor,  just  for  the  pur- 
444  pose  of  clarifying  the  record,  when  did  you  say 
he  came  in  for  this  manipulation? 

MR.  GALIHER:  I  didn’t  ask  him.  I  asked  him  if 
he  didn’t  come  in  early  in  the  morning;  and  he  said  he 
did  not  recall.  Then  I  got  down  to  the  time  on  the  an¬ 
aesthetic. 

MR.  BULMAN:  I  thought  you  said  that  he  came  in 
there  at  eight  o’clock  in  the  morning,  and  was  given  the 
anaesthetic  at  eight-fifteen,  and  then  taken  up  to  the 
operating  room.  Am  I  correct? 

THE  COURT:  He  asked  the  question,  and  he  doesn’t 
remember. 

•  •  •  • 

447  Leonard  T.  Peterson , 

was  called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
and  being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Eocammation 
BY  MR.  BULMAN: 

Q  Dr.  Peterson,  would  you  give  us  your  full  name? 
A  Leonard  T.  Peterson. 

Q  And  you  are  a  practising  physician  in  the  District 
of  Columbia?  A  Yes. 

Q  And  what  is  your  specialty,  Doctor?  A  Ortho¬ 
pedic  surgery. 

Q  And  how  long  have  you  been  so  engaged?  A  In 
the  District  of  Columbia,  since  1946. 

Q  And,  Doctor,  inviting  your  attention  to  September 
5,  1947,  did  there  come  a  time  when  you  were  asked 

448  to  examine  Mr.  Albert  Purr?  A  Yes. 
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Q  And  was  that  at  the  request  of  Dr.  Manrice  H. 
Herzmark?  A  Yes. 

Q  And  did  yon  make  snch  an  examination?  A  Yes. 

Q  And  who  came  to  yonr  office,  if  yon  remember,  Doc¬ 
tor,  with  Mr.  Fnrr?  A  I  believe  Mrs.  Fnrr  came  along. 

Q  And  wasn’t  there  also  Mr.  Goldberg,  the  brother- 
in-law?  A  I  believe  there  was;  I  don’t  recall,  bnt  I  be¬ 
lieve  there  was. 

Q  Wonld  yon  please  tell  ns,  Doctor,  inviting  yonr  at¬ 
tention  to  September  5,  1947,  what  yonr  physical  exami¬ 
nation  revealed  to  yon  at  that  time?  A  I  examined  Mr. 
Fnrr  and  fonnd  that  he  had  a  scar  on  the  right  side,  and 
that  there  was  some  drainage  from  this  lower  end  of  the 
wonnd. 

Also,  I  fonnd  a  fluctuation  at  the  upper  end  of  the 
incision.  That  means  that  there  was  some  fluid  collection 
underneath  that  skin. 

I  fonnd  that  there  was  moderate  swelling  of  the  knee, 
and  that  there  was  motion  at  the  site  of  the  frac- 
449  ture.  That  means  that  we  could  take  the  extrem- 
itv  and  demonstrate  that  the  bone  was  not  com- 
pletely  solid. 

The  right  lower  extremity  measured  one-half-inch  long¬ 
er  than  the  left.  The  range  of  motion  in  the  right  knee 
was  not  determined. 

Q  Wonld  yon  please  explain  why  that  wasn’t  capable 
of  being  determined  at  that  time,  Doctor?  A  Apparent¬ 
ly  because  the  union  wasn’t  solid,  and  I  didn’t  want  to  do 
any  harm  to  that  condition. 

In  the  left  knee  he  had  what  I  reported  then  as  165 
degrees  of  extension.  That  wonld  be  within  15  degrees 
of  being  straight  at  80  degrees  of  flexion,  which  wonld 
be  10  degrees  past  the  right-angle. 

The  circumference  of  the  lower  extremity  was  meas¬ 
ured  8  inches  above  the  knee.  On  the  right  it  was  18^4, 
and  on  the  left  18,  in  the  region  of  the  joint. 
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The  right  knee  measured  16  circumference;  the  left, 

13%. 

Q  Would  yon  tell  ns,  Doctor,  the  dimension  of  the 
scar  on  the  antero  lateral  aspect  of  the  right  thigh?  A 
Seven  inches  long. 

Q  The  scar  at  that  time  measured  7  inches?  A  That 
was  my  record. 

Q  Did  you  have  available  to  yon  certain  x-rays,  Doc¬ 
tor,  at  your  examination?  A  Yes.  I  don’t  recall 

450  whether  I  saw  them  there  or  in  the  office,  but  I 
believe  I  had  them  available  at  the  time.  I  know 

I  had  them  available  at  the  approximate  date. 

Q  Would  yon  please  tell  ns  what  vonr  x-ray  exami¬ 
nation  revealed?  A  A  review  of  the  last  x-ray  that  I 
had  access  to  on  the  third  of  September,  1947,  showed 
good  alignment  and  considerable  callus  formation. 

There  was  a  6-screw  plate,  with  several  upper  screws 
loose,  and  bone  absorption  around  the  three  proximal 
screws — that  would  be  the  three  upper  screws. 

There  was  also  a  metallic  fragment  near  the  plate  and 
screws  near  the  fracture  site. 

Q  Do  you  remember  what  that  metallic  fragment  was, 
in  addition  to  the  plate  and  screws?  A  That  appeared 
to  be  a  fragment  of  a  drill-point. 

Q  Based  upon  vour  examination,  Doctor,  and  the  view¬ 
ing  of  these  x-rays,  what  was  your  impression?  A  It 
was  my  impression  that  he  had  a  low-grade  osteomyelitis 
and  absence  of  bony  union.  That  means  that  the  bony 
union  was  not  solid,  which  could  be  called  either  a  de¬ 
layed  union — that  means  union  that  is  slow  in  developing 
— or  one  that  will  not  develop. 

I  felt,  also,  that  infection  would  continue  until 

451  he  had  drainage  and  removal  of  the  metal,  and 
that,  also,  he  required  more  immobilization;  that 

is,  either  cast  or  brace,  or  something  more,  to  hold  his 
broken  bone  in  position. 
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I  felt  that  it  would  be  advisable  to  remove  the  metal 
and  not  to  close  the  wound,  and  to  put  him  in  a  cast, 
which  would  include  the  pelvis  as  well  as  the  extremity. 

Q  Doctor,  it  was  your  impression — and  I  am  reading 
from  your  report  that  you  submitted  to  Dr.  Herzmark, 
dated  September  5,  I  think,  to  which  you  are  alluding — 
that,  “It  was  my  impression  that  his  infection  will  fail 
to  heal  without  more  adequate  incision  and  the  removal 
of  the  metal”?  A  I  so  statecL 

Q  And  that  means  the  removal  of  all  the  metal  in  the 
leg,  would  you  think?  A  Well,  all  metal  that  is  readily 
removable;  yes. 

There  would  be  some  difference  of  opinion  as  to  how 
extensive  one  should  remove  bone  to  remove  the  fragment 
of  drill-point 

Q  And,  if  the  infection  had  gotten  down  to  the  broken 
bit,  then  that  foreign  body  should  also  have  been  re¬ 
moved;  isn’t  that  true,  Doctor?  A  If  it  was  involved 
in  the  inspection,  as  would  be  indicated  by  a  loosening 
or  absorption  of  bone  around  it,  it  might  be  necessary  to 
remove  that,  to  clear  the  infection. 

452  Q  Doctor,  isn’t  this  true:  that  where  you  have 
a  foreign  substance  in  an  infected  area,  with  the 
evidence  of  osteomyelitis,  which  is  an  infection  of  the 
bone,  I  understand —  A  Yes. 

Q  — and,  if  I  am  incorrect,  you  will  correct  me — that 
a  foreign  substance  consisting  of  metal  will  be  an  irri¬ 
tant  to  the  infection  unless  it  is  removed?  A  Very 
often. 

Q  I  think,  Doctor,  if  you  will  refer  back  to  your  re¬ 
port,  you  will  see  that  the  x-rays  which  were  exhibited 
to  you,  or  which  you  had  in  your  office,  were  those  taken 
by  Dr.  Herzmark?  A  Yes. 

Q  You  didn’t  take  any?  A  I  made  no  x-rays;  no. 
These  would  not  be  the  films  of  that  date  (indicating); 
these  are  1948. 
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Q  Would  you  put  that  in  the  reflector,  Doctor?  That 
has  been  introduced  in  evidence.  A  Yes.  (Witness 
places  x-ray  film  in  the  reflector.) 

Q  Would  you  indicate  whether  or  not  there  is  a  me¬ 
tallic  substance  in  the  femur  there?  A  Yes;  there  is. 

Q  And  would  you  please,  if  you  can,  tell  us, 

453  Doctor,  what  the  size  of  that  metallic  substance  is, 
in  relation  to  the  femur,  itself?  How  much— would 

it  be  an  inch;  it  is  a  quarter-of-an-inch,  a  half-an-inch, 
or  what  is  it?  A  Well,  I  would  estimate,  about  a  half¬ 
inch  long. 

Of  course,  there  is  some  distortion  in  the  x-ray,  but  it 
measures  approximately  a  half -inch. 

THE  COURT :  What  is  this  (indicating)  ? 

THE  WITNESS:  That  is  another  view  of  the  same 
fragment.  This  is  the  side-view  and  this  is  the  front 
view,  and  so  it  will  measure  longer  in  one  picture  than 
in  the  other. 

BY  MR.  BULMAN: 

Q  Thank  you,  Doctor.  For  the  record,  I  think  we 
might  give  the  date  of  the  x-ray.  The  date  of  the  x-ray 
is  February  17,  1948. 

Now,  Doctor,  at  the  time  that  Mr.  Furr  was  hospital¬ 
ized  in  George  Washington  University  Hospital,  Decem¬ 
ber  5,  1949,  you  were  called  into  consultation  by  Dr.  Ev¬ 
erett  J.  Gordon,  an  orthopedist;  is  that  correct?  A  Yes. 

Q  And  did  you  consult  with  Dr.  Gordon?  A  I  did. 

Q  And  would  you  please  tell  us  what  your  findings 
were  at  that  time  and  what  recommendations  you  made? 
A  I  consulted  with  Dr.  Gordon  in  a  more  or  less 

454  informal  manner  at  that  time,  and  examined  the 
x-rays,  and  do  not  personally  recall  whether  I  ex¬ 
amined  the  patient,  but  I  may  have.  I  didn’t  make  any 
detailed  examination,  because  my  opinion  was  based  on 
the  x-rays.  And  I  made  no  official  report,  nor  did  I  make 
any  charge  for  that  examination;  so  it  was  rather  in¬ 
formal  in  nature. 
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But,  on  the  basis  of  the  history,  and  the  x-rays’  ap¬ 
pearance,  I  advised  that  surgery  not  be  performed  at  that 
time. 

That  was  relative  to  the  question,  I  believe,  whether 
the  drill-fragment  should  be  removed  and  the  incision 
should  be  made  for  drainage. 

Q  Would  you  please  tell  us  what  a  sequestrotomy  is? 
A  That  means  a  removal  of  a  piece  of  dead  bone. 

Q  And  should  that  be  removed  where  there  is  osteo¬ 
myelitis  present?  A  If  a  piece  of  dead  bone  is  demon¬ 
strable  in  x-ray,  and  you  have  active  infection,  it  should 
be  removed. 

Q  Doctor,  I  invite  you  to  the  x-ray — which  x-ray  has 
been  introduced  in  evidence,  Your  Honor — and  ask  you 
whether  that  would  refresh  your  recollection  as  to  what 
the  x-ray  revealed  at  that  time  (handing  x-ray  to  the 
witness)  ? 

MR  GALIHER:  I  submit  that  the  best  way  to  ask 
the  doctor  is  to  actually  show  him  the  x-ray,  itself, 
455  which  is  in  evidence. 

THE  COURT:  I  think  so. 

MR.  BITLMAN:  The  December  5,  1949  x-ray,  please. 

(The  Clerk  handed  the  x-ray  to  counsel;  and  the  x-ray 
was  placed  in  the  reflector.) 

BY  MR.  BULMAN: 

Q  The  doctor  is  now  referring  to  the  x-ray  taken  12- 
5-49  by  George  Washington  Hospital.  A  This  is  the 
right  femur.  It  shows  that  the  alignment  of  the  bone  is 
good ;  that  there  is  Arm  bony  union. 

There  is  a  metallic  fragment,  the  same  as  seen  pre¬ 
viously. 

There  is  a  small  area  of  bone  here,  which  does  indicate 
an  absence  of  solid  bone  at  that  point.  That  area,  of 
course,  is  not  big  enough  to  interfere  with  the  strength 
of  the  bone. 

The  shadows  in  that  clear  space  might  be  interpreted 
as  a  sequestrum,  but  it  was  my  opinion  then,  and  it 
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would  still  be,  from  reading  these  x-rays,  that  there  is 
not  sufficient  evidence  of  bone  infection  to  justify  surgery 
as  extensive  as  would  be  required  to  prove  or  disprove 
whether  there  was  any  infection  there. 

Q  Doctor,  if  the  infection  had  continued,  would  it  then 
have  become  necessary  to  go  in  there  and  remove 

456  the  foreign  metal?  A  It  might  have  been,  if  there 
were  evidence  of  infection  about  the  metal.  I  don’t 

see  any  evidence  of  infection  about  that  metal,  in  this 
x-ray. 

Q  Is  it  in  the  region  of  the  metal?  A  This  small 
area,  to  which  I  referred,  appears  to  be  about  a  quarter- 
of-an-inch. 

MR.  BULMAN :  Thank  you ;  you  may  resume  the 
stand. 

(The  witness  resumed  the  witness-stand.) 

BY  MR.  BULMAN: 

Q  Doctor,  what  is  meant  by  normal  gait?  A  “Gait,” 
of  course,  refers  to  the  manner  of  walking.  A  normal 
gait  would  be  a  gait  that  would  be  within  the  normal 
variation,  a  person  who  walks  without  being  conspicuous, 
or  without  a  limp. 

Q  A  person  who  walks  without  a  limp,  in  your  defi¬ 
nition,  that  would  be  a  normal  gait;  is  that  correct?  A 
That  would  be  approximately  right ;  yes. 

Q  Doctor,  I  show  you  a  photograph  that  is  Defend¬ 
ant’s  Exhibit  1  for  identification,  and  ask  you  if  you 
recognize  the  gentleman  in  that  picture?  A  I  assume 
that  is  Mr.  Furr. 

Q  Yes.  I  ask  you  to  observe  his  left  leg.  Do  you  ob¬ 
serve  it  there,  Doctor?  A  Yes,  sir. 

457  A  Yes,  sir. 

MR.  BULMAN :  Mr.  Furr,  would  you  please 
come  forward? 

(The  plaintiff,  Albert  Furr,  came  forward  in  front  of 
the  jury  box.) 
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BY  MR.  BULMAN : 

Q  I  want  you,  Doctor,  to  examine  Mr.  Furr’s  left  leg 
now,  and  ask  you  whether  or  not  there  is  any  difference 
in  that  leg  from  1932  to  the  present  time? 

MR.  GALIHER:  In  1932? 

MR.  BULMAN:  That’s  when  this  picture  was  taken. 

MR.  GALIHER:  Certainly,  he  can’t  tell  by  looking 
at  a  photograph,  when  he  never  saw  the  man  in  1932. 

THE  COURT :  I  will  sustain  the  objection. 

BY  MR.  BULMAN: 

Q  Doctor,  I  want  you  to  take  a  look  at  his  left  leg, 
and  ask  you  if  it  is  the  same  appearance  as  it  was  when 
you  made  the  examination  on  December  5,  1947?  A  The 
left  leg? 

Q  Yes.  A  I  would  have  to  have  him  undressed. 

Q  Can  he  just  push-up  his  trousers?  A  First,  I 
would  like  to  see  what  I  found  at  that  time,  because  my 
examination,  of  course,  was  directed  more  at  the  operated 
extremity,  which  was  the  one  under  question  at 
458  the  time. 

My  examinations  were  of  the  length,  circumfer¬ 
ence,  and  the  range  of  knee  motion.  I  could  give  you  an 
approximation,  but  I  would  have  to  have  methods  of 
measuring  to  substantiate  them  accurately. 

Q  Doctor,  what  was  the  extension  of  the  left  knee — 
do  you  have  it  there?  A  Yes. 

Q  What  was  it?  A  This  is  listed  as  extension  of 
165  degrees.  That  required  clarification,  because  there 
are  two  methods  of  indicating  extension,  and  the  method 
which  is  being  more  universally  adopted  within  the  last 
few  years  is  full  extension  zero— in  other  words,  the 
other  end  of  a  straight  angle;  but  this  means  within  ap¬ 
proximately  15  degrees  of  being  straight 

Q  Doctor,  with  that  type  of  limitation  of  extension,  is 
it  possible,  even  though  the  length  of  the  legs  be  equal, 
that  the  patient  have  normal  gait?  A  I  would  expect 
there  would  be  some  variation. 
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Q  In  other  words,  there  would  still  remain  some  limp 
to  take-up  the  difference  between  the  full  extension  in 
the  right  leg,  whereas  you  have  limited  extension  in  the 
left  leg?  A  Say  that  again,  please. 

459  Q  I  say,  with  restricted  extension  in  the  left 
leg  of  the  165  degrees,  which  you  said  that  you 

measured  and  which,  I  think,  according  to  Dr.  Herz- 
mark,  his  measurements  were  extension  160  degrees, 
even  though  you  equalize  the  length  of  the  right  leg  and 
the  left  leg  with  respect  to  length,  could  you  still  have 
normal  gait  even  though  the  length  of  the  legs  be  equal? 
A  Well,  you  might  detect  it  in  a  man.  It  would  be  a 
little  less  noticeable  in  a  woman  than  in  a  man.  On 
dose  examination,  I  think  you  could  detect  it. 

Q  It  would  not  be  normal  gait,  then,  Doctor,  would 
it?  A  Probably  not  entirely  normal. 

Q  Now,  Doctor,  when  an  angulation  is  corrected,  in 
other  words,  after  an  operation  there  is  an  angulation 
of  the  limb,  such  as  here,  of  the  right  leg,  is  it  good 
orthopedic  practice  to  check  the  correction  of  the  angu¬ 
lation  by  x-ray,  after  manipulation?  A  What  angula¬ 
tion  are  you  referring  to? 

Q  Assume,  Doctor,  that  in  this  case  the  right  femur 
was  operated  on,  with  the  shortening  of  the  femur  bone  of 
two  inches,  and  that  ten  days  thereafter,  Doctor,  there 
was  found  to  be  pain  in  the  region  of  the  operation;  that 
the  cast  was  removed,  and  that  thereafter,  when  the  cast 
was  removed,  there  was  found  to  be  a  bowing  ef- 

460  feet  to  the  right  leg,  or  an  angulation.  The  angu¬ 
lation  was  then  reset  with  any  anaesthetic,  and  a 

plaster-of-paris  cast  then  encased  the  limb, — would  it  be 
good  orthopedic  practice  not  to  check  the  angulation,  or 
the  correction  of  the  angulation,  by  x-ray? 

MR.  G-ALIHER:  If  Your  Honor  please,  Mr.  Bulman 
has  not  stated  all  the  facts.  He  has  not  stated  that  Dr. 
Herzmark  carefully  examined  and  felt  this  limb,  in  the 
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region  of  the  operation,  and  palpated  it — I  think  he  used 
that  expression. 

ME.  BULMAN:  I  accept  those  two  additions,  Your 
Honor. 

THE  COUKT:  If  the  doctor  examines  the  leg,  Dr. 
Peterson,  after  the  manipulation,  is  it  necessary  also  to 
take  an  x-ray  to  determine  whether  or  not  there  is  proper 
alignment  ? 

THE  WITNESS:  Well,  he  might  be  content  with  the 
clinical  examination,  that  is,  feeling  of  it,  possibly  check¬ 
ing  the  alignment  with  a  tape-measure.  There  are  cir¬ 
cumstances  under  which  that  might  be  accepted. 

BY  ME.  BULMAN: 

Q  But  is  it  the  accepted  practice,  Doctor,  where  for 
ten  days  after  an  operation  is  performed  and  you  have 
this  bowing  so  that  it  is  visible  to  the  patient  and  visible 
to  the  doctor,  just  by  visual  examination,  without 
461  digital  examination,  and  you  have  the  patient  under 
great  pain,  and  it  is  set  without  an  anaesthetic,  and 
you  have  the  digital  feeling  afterwards,  and  the  encase¬ 
ment  in  a  cast,  that  an  x-ray  be  not  taken  to  see  what  the 
angulation  correction  is? 

ME.  GALIHEE:  He  answered  that  question  before 
that ;  he  said  it  is  not  necessary  to  take  an  x-ray. 

ME.  BULMAN:  May  I  have  the  doctor’s  answer  to 
the  former  question  read? 

THE  EEPOETEE :  (Heading) 

1  ‘The  Witness:  Well,  he  might  be  content  with  the 
clinical  examination,  that  is,  feeling  of  it,  possibly  check¬ 
ing  the  alignment  with  a  tape-measure.  There  are  cir¬ 
cumstances  under  which  that  might  be  accepted.” 

BY  ME.  BULMAN: 

Q  Doctor,  where  there  is  a  bowing  of  the  nature 
which  I  have  indicated  to  you,  so  that  it  is  visible  to  the 
patient  and  visible  to  the  doctor,  and  an  indication  that 
the  plate  has  become  loose  and  the  screw  has  become 
loose,  after  the  manipulation  has  been  accomplished,  is  it 
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good  orthopedic  practice  not  to  check  the  realignment 
with  an  x-ray? 

THE  COURT:  I  think  the  point  is  whether  or  not, 
after  the  doctor  made  the  clinical  examination  of 
462  the  leg,  subsequent  to  the  manipulation,  is  it  bad 
practice  not  to  take  an  x-ray? 

MR.  BULMAN:  Well,  in  the  question,  I  must  state 
to  the  doctor  honestly  the  extent  of  the  bowing  and  the 
extent  of  the  manipulation. 

THE  COURT:  You  have  already  done  that;  I  didn’t 
repeat  it. 

BY  MR.  BULMAN: 

Q  With  all  of  that  in  the  picture,  where  it  is  actually 
visible  to  the  patient  and  visible  to  the  doctor?  A  Well, 
it  is  obvious  that  x-ray  is  the  best  record  of  the  true 
condition. 

Q  Now,  Doctor,  how  common  is  osteomyelitis,  pres¬ 
ently;  is  it  common  or  uncommon,  that  disease?  A  Oh, 
it  is  still  a  common  condition. 

Q  Doctor,  if  it  becomes  necessary  to  perform  an  oper¬ 
ation  on  Mr.  Furr,  to  take  out  this  metallic  substance 
which  is  in  his  leg,  by  reason  of  a  flare-up,  what  duration 
of  time  do  you  think  that  Mr.  Furr  would  be  hospitalized 
following  such  an  examination? 

MR.  GALIHER :  I  object.  There  is  no  showing  that 
that  is  necessary. 

THE  COURT :  Sustained. 

MR.  BULMAN :  T  said,  if  it  becomes  necessary. 

THE  COURT :  I  will  sustain  the  objection. 
463-464  BY  MR.  BULMAN: 

Q  Doctor,  if  it  had  become  necessary  to  per- 
from  an  operation  for  the  removal  of  this  foreign  body, 
at  the  time  that  Mr.  Furr  was  hospitalized  in  George 
Washington  Universitv  Hospital  on  December  5,  1949,  for 
how  long  a  period  of  time  would  he  have  had  to  have 
been  hospitalized?  A  I  think  this  type  operation  would 
require  a  couple  of  weeks’  hospitalization. 
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Q  And  how  long  confinement  would  follow  the  opera¬ 
tion?  A  Well,  not  necessarily  any,  where  the  bone  is 
strong,  as  it  is  in  this  case. 

Q  Doctor,  does  metal  sometimes  have  a  deleterious 
effect,  in  some  people,  on  bone?  A  Some  types  of  metal 
not  tolerated  as  well  as  others  in  the  body ;  yes. 

Q  And  wasn’t  it  your  opinion,  Doctor,  after  your  ex¬ 
amination  of  Mr.  Furr,  that  this  metal  in  Mr.  Furr’s  leg 
had  a  deleterious  effect  upon  the  bone,  and  that  it  was 
causing  irritation,  and  that  it  should  be  removed?  A 
At  my  first  examination,  I  felt  that  the  metal  was  a 
foreign  body. 

THE  COURT:  When  you  speak  of  metal,  Doctor,  are 
you  referring  to  the  metal  plate  that  has  been  put  on 
with  the  screws? 

465  THE  WITNESS:  In  this  statement,  I  can’t 
recall  referring  to  all  the  metal. 

THE  COURT:  Including  the  broken  part  of  the  bit 
that  was  imbedded  in  the  bone,  itself? 

THE  WITNESS:  The  distinction  whether  that  would 
be  contributing  to  the  reaction  could  probably  only  be  told 
at  the  time  of  operation,  whether  there  was  any  sinus 
leading  down  to  that  broken  bit. 

THE  COURT:  Unless  there  is  a  sinus  leading  down 
to  the  broken  bit,  there  is  no  necessity  for  taking  that 
broken  bit  out  of  the  bone,  is  there? 

THE  WITNESS:  It  is  my  feeling  that  if  that  bit 
is  completely  covered  by  bone,  and  there  is  no  sinus  to 
it,  and  the  x-ray  doesn’t  reveal  any  definite  infection 
about  it,  it  might  cause  more  harm  to  remove  the  over- 
lying  bone,,  and  to  search  for  it  and  remove  it,  than  t(r 
leave  it  there. 

The  plate  and  screws,  of  course,  were  exposed  to  the 
area  of  infection,  and  it  is  unusual  for  that  infection  to 
heal  until  that  foreign  body  is  removed. 

THE  COURT:  Now,  I  am  not  quite  clear  on  the  an¬ 
swer  to  the  other  question,  Doctor,  that  was  put  to  you, 
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that  after  there  was  a  complaint  ten  days  after  the  oper¬ 
ation,  and  the  leg  was  bowed,  and  the  manipulation  was 
made  to  align  the  bone,  and  the  leg,  after  that,  was 

466  palliated,  does  good  medical  practice  in  the  Dis¬ 
trict  of  Columbia  require  an  orthopedic  surgeon  to 

take  an  x-ray  to  determine  whether  or  not  there  is  a 
proper  alignment  of  the  bone,  or  is  it  good  medical  prac¬ 
tice  in  the  District  of  Columbia  merely  to  satisfy  the  doc¬ 
tor  by  a  feeling  of  the  affected  area  to  determine  whether 
or  not  there  is  a  proper  alignment? 

THE  WITNESS:  Well,  it  is  best  practice  to  have 
as  many  x-rays  as  necessary  to  give  an  adequate  record, 
and  I  think  it  is  better  practice  to  have  an  x-ray  after 
each  step  in  vour  treatment 

THE  COURT:  Then,  in  your  opinion,  as  an  ortho¬ 
pedic  surgeon,  if  an  x-ray — 

MR.  BULMAN:  (Interposing)  Based  upon  this  ex¬ 
tensive  operation  that  was  performed  here,  Your  Honor. 
There  may  be  some  cases  where  you  have  a  linear  frac¬ 
ture,  and  you  line  it  up. 

THE  COURT:  Well,  based  on  the  facts  of  this  case, 
that  good  medical  practice  required  the  taking  of  an 
x-ray  after  the  manipulation;  is  that  correct? 

THE  WITNESS:  Now,  this,  as  I  understand  it,  is 
a  manipulation  that  occurred  before  I  saw  him,  and 
something  that  happened  after  his  first  operation. 

MR.  BULMAN :  That  is  correct,  sir. 

THE  WITNESS:  Yes.  I  wouldn’t  say  it  had 

467  to  be  immediately,  but  it  should  be  done  to  record 
the  results  of  that  change. 

THE  COURT:  That  is  to  record  the  results  of  the 
manipulation? 

THE  WITNESS:  Yes. 

BY  MR.  BULMAN: 

Q  And,  Doctor,  if  no  x-ray  was  taken,  from  the  time 
that  manipulation  was  done  until  the  time  he  left  the 
hospital,  that  wouldn’t  be  good  orthopedic  practice,  would 
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it?  A  I  think  you  could  only  judge  that  by  the  outcome, 
whether  any  deleterious  effect  resulted  from  failure  to 
take  the  x-ray. 

Q  Let  me  ask  you  this,  Doctor:  When  you  examined 
Dr.  Herzmark’s  x-rays  in  your  office,  could  you  tell  us 
what  type  of  technique  he  used  in  shortening  the  bone — 
whether  it  was  a  Z-type  of  technique,  which  has  been  de¬ 
scribed  here  as  a  Z-type  of  technique,  or  was  it  this  type 
of  technique,  a  V-type?  A  I  don’t  recall  at  this  late 
date  whether  it  did  or  not.  I  would  have  to  review  the 
films  and  see  whether  I  could  tell. 

THE  COURT:  Would  x-rays  show  whether  or  not  it 
was  a  Z-type  or  a  V-type? 

THE  WITNESS:  It  might  or  might  not,  depending 
on  whether  or  not  you  could  see  the  distinct  out- 
468  lines  of  of  the  other  “Z.”  These  films  I  was 
shown  in  the  office  were  taken  on  the  third  of  Sep¬ 
tember.  Are  you  referring  to  this  specific  film? 

BY  MR.  BULMAN: 

Q  No;  these  are  films  that  were  taken  earlier  than 
that.  See  if  you  can  determine  from  the  picture  what 
type  was  used?  A  In  June,  1947?  Of  course,  that  long 
after  an  operation,  the  healing  might  obscure  the  line  of 
the  osteotomy. 

I  would  guess  that  this  was  probably  the  Z-type,  but 
I  wouldn’t  be  too  positive.  In  other  words,  it  has  healed 
to  the  point  where  I  can’t  tell  from  that  picture. 

THE  COURT:  Doctor,  you  said  that  good  medical 
practice  required  that  an  x-ray  be  taken  to  see  the  proper 
alignment,  if  not  at  that  time,  within  a  reasonable  time; 
correct? 

THE  WITNESS:  Yes. 

THE  COURT:  Now,  assume  these  facts  to  be  true: 
that  on  January  1,  1947,  Mr.  Furr  was  taken  to  the 
operating  room  and  a  manipulation  was  made  on  that 
date.  That  is  correct,  isn’t  it? 
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MB.  GALIHER:  No,  Yonr  Honor.  May  I  call  your 
attention  to  this:  that  that  was  actually  January  second. 

THE  COURT:  January  second;  very  well.  And 

469  that  an  x-ray  was  taken  on  February  13 — 

MB.  GALIHER:  May  I  again  interrupt  Your 
Honor? — 

THE  COURT:  Is  that  wrong,  too? 

MB.  GALIHER:  — to  show  that  there  is  an  x-ray  in 
evidence;  to  show  that  an  x-ray  was  taken  on  the  same 
day,  January  2,  1947. 

MB.  BULMAN:  That  was  before  the  manipulation. 

THE  COURT :  Yes ;  that  was  before  the  manipulation, 
wasn’t  it? 

MR.  GALIHER:  Before  the  manipulation? 

MR.  BULMAN :  Yes. 

THE  COURT:  Yes;  that’s  what  I  have  here:  Janu¬ 
ary  2,  1947,  plaintiff  was  taken  to  the  operating  room;  a 
bend  at  the  site  where  the  two  bones  came  together,  and 
an  x-ray  was  taken.  There  was  an  angulation  at  the  site 
of  the  operation,  which  caused  pain;  aligned  the  bones; 
and  plaster  cast  applied.  No  fluoroscope.  And  another 
x-ray  on  February  13, 1947. 

Now,  am  I  wrong  on  that? 

MR.  BULMAN :  That  is  correct. 

MR.  GALIHER:  Your  Honor,  I  wouldn’t  disagree 
with  you. 

THE  COURT :  Well,  you  may  disagree  with  me. 

MR.  GALIHER:  I  would  rather  not,  without  check¬ 
ing  the  record.  Your  Honor.  If  that’s  according 

470  to  vour  notes,  that’s  all  right. 

THE  COURT:  Well,  if  the  proof  is  that  an  x- 
ray  was  taken  immediately  after  the  manipulation,  that 
ends  it. 

But  I  want  the  doctor  to  answer  this  question:  Assume 
that  the  manipulation  was  on  January  2,  1947,  and  the 
x-ray  taken  February  13 — that’s  approximately  six  weeks 
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— is  that  within  a  reasonable  time  with  which  to  take  the 
x-ray  to  determine  the  condition? 

THE  WITNESS:  There  might  be  a  few  circum¬ 
stances,  or  one  particular  circumstance,  under  which  an 
x-ray  wouldn’t  need  to  be  taken:  If  you  manipulate,  and 
felt  you  had  done  everything  you  could,  regardless  of 
what  the  x-ray  might  show,  then  you  might  be  content  to 
leave  it  and  not  x-ray  it. 

If  you  felt  you  could  do  anything  further  in  that  in¬ 
terim,  that  six-weeks  period,  the  x-rays  would  be  desir¬ 
able. 

BY  ME.  BTTLMAN: 

Q  Doctor,  assume  that  immediately  after  the  manipu¬ 
lation  for  the  angulation,  the  patient  continuously  com¬ 
plained  about  pain,  all  the  time  he  was  in  the  hospital, 
would  it  then  be  good  orthopedic  practice  to  take  an 
x-ray  to  check  the  alignment?  A  Yes. 

THE  COEBT:  How  soon  after  the  manipula- 
471  tion  should  the  x-ray  be  taken? 

THE  WITNESS:  Well,  under  those  circum¬ 
stances,  within  a  few  davs  would  be  preferable. 

BY  MB.  BULMAN : 

Q  Coming  back  to  one  of  the  original  questions  I 
was  going  to  ask  you:  The  operation  here  involved  is 
shortening  of  the  right  femur,  as  you  know?  A  Yes. 

Q  Now,  Doctor,  when  you  take  out  the  section  of  the 
bone,  assuming  we  have  a  Z-type  or  a  V-tvpe — the  opera¬ 
tion  in  this  case  was  made  above  the  knee,  wasn’t  it?  A 
Yes. 

Q  And,  Doctor,  what  effect,  if  any,  would  that  have 
upon  the  ability  of  the  patient  to  flex  his  knee,  the  fact 
that  there  w^as  an  operation  performed  on  the  femur?  A 
Temporarily,  it  would  limit  his  motion,  but  not  likely  to 
limit  it  permanently,  or  not  probably  limit  it  perman¬ 
ently. 

Q  Doctor,  if,  as  a  result  of  this  operation,  the  patient 
now  has  limitation  of  motion  in  his  right  knee,  where  he 
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had  perfect  flexion  before,  would  you  say  that  the  result 
that  was  obtained  was  good,  from  this  operation? 

THE  COURT :  Well,  that’s  not  the  text,  is  it? 

MR.  BULMAN :  Well,  did  he  get  a  good  result? 

THE  COURT :  No.  Many  times  a  doctor  oper- 
472  ates  and  gets  a  bad  result,  but  that  doesn’t  mean 
he  was  negligent. 

The  Doctor  is  not  an  insurer  or  a  guarantor. 

BY  MR.  BULMAN: 

Q  The  right  knee  is  now  limited  to  approximately  80 
degrees  in  flexion.  Doctor,  in  your  opinion,  would  that 
be  good  orthopedic  practice,  to  have  the  knee  result  in 
that  condition? 

MR.  GALIHER :  I  object  to  that. 

THE  COURT :  Sustained. 

BY  MR.  BULMAN: 

Q  Doctor,  what  is  80  degrees  flexion  of  the  knee?  A 
As  I  explained  previously,  if  you  start  at  a  point  where 
zero  is  straight — 

Q  (Interposing)  Demonstrate  for  us,  will  you?  A 
Well,  if  you  imagine  that  the  knee  is  like  the  elbow,  if  it 
is  fully  straight  here  (indicating),  you  might  consider 
that  zero;  and  then  80  degrees  would  be  within  10  de¬ 
grees  of  a  right-angle. 

It  depends  on  the  point  at  which  you  start  that  meas¬ 
urement.  If  you  start  at  180,  at  80  degrees  would  be 
10  degrees  past  the  right-angle;  but  you  would  have  to 
know  what  method  the  examiner  was  using. 

Q  Doctor,  assume  that  adhesions  had  developed  as  a 
result  of  the  various  operations  that  had  taken 
473  place  here — I  think,  four  in  number — and  adhesions 

had  taken  place — 

•  •  •  • 

475  Q  Now,  Doctor,  with  those  facts  before  you 

(1)  the  original  operation,  which  reduced  the  femur 
two  inches,  and  the  insertion  of  a  4-screw  plate — 
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THE  COURT :  And  the  manipulation. 

MR.  BULMAN:  The  4-screw  plate  was  pnt  on  in  the 
original  operation. 

THE  COURT:  We  don’t  count  that. 

MR.  BULMAN :  I  am  not  counting  it  as  an  operation, 
hut  I  am  giving  him  the  picture  of  that. 

The  original  operation  and  the  4-screw  plate,  one;  two, 
the  manipulation;  three,  the  removal  of  the  4-screw  plate 
and  the  insertion  of  a  6-screw  plate. 

THE  COURT :  Then  the  removal  of  the  6-screw  plate. 

MR.  BULMAN :  And  then  the  removal  of  the  6-screw 
plate;  then  the  development  of  adhesions  by  reason  of 
the  encasement  of  the  right  limb  in  casts,  off  and  on: 

BY  MR.  BULMAN: 

Q  Now,  Doctor,  where  a  bone  is  encased  in  a  cast 
for  a  long  period  of  time,  what,  if  any,  effect  does  that 
have  upon  the  tonal  quality  of  the  bone;  does  it  become 
more  brittle,  or  less  brittle,  or  is  there  any  effect  at 
all  on  it?  A  A  long  period  of  immobilization 
476  causes  the  bone  to  become  decalcified  to  some  de¬ 
gree,  so  that  it  becomes  softer. 

Q  And  is  it  more  ready  or  less  ready  to  break  upon 
pressure,  if  it  becomes  decalcified?  A  If  it  is  markedly 
decalcified,  it  is  more  susceptible  to  fracture. 

Q  And,  the  longer  the  immobilization  and  the  greater 
the  adhesions,  does  that  dictate  the  amount  of  pressure 
that  may  be  placed  on  the  limb  for  the  purpose  of  break¬ 
ing  the  adhesions? 

Do  you  get  my  question? 

A  I  get  your  question,  but  I  don’t  know  that  it  is  any¬ 
thing  that  anyone  can  fairly  answer. 

Q  Manipulation,  that  is  by  feel  and  touch,  I  imagine? 
A  I  mean,  a  manipulation  is  entirely  a  matter  of  judg¬ 
ment,  and  I  don’t  think  there  is  any  way  of  stating  it  in 
terms  that  even  another  surgeon  could  estimate. 

Q  So,  depending  upon  the  conditions  that  existed 
there,  would  dictate  good  orthopedic  practice,  would  it 
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not,  the  pressure  that  should  be  put  on  for  the  purpose 
of  breaking  adhesions;  is  that  correct?  A  I  believe  it 
is  essentially  correct.  If  you  are  going  to  manipulate, 
you  have  to  use  your  judgment  in  doing  it. 

477  Q  You  have  to  use  good  judgment  in  doing  it? 
A  Yes. 

Q  Doctor,  is  it  good  orthopedic  practice,  in  attempt¬ 
ing  to  break  adhesions,  where  placing  the  limb-member 
over  the  elbow  and  putting  pressure  on  it — I  guess  this 
would  be  the  correct  way  (illustrating) — and  the  adhe¬ 
sions  not  giving, — then,  to  take  the  limb  over  your  should¬ 
er  and  exert  pressure  in  this  manner  (illustrating)  until 
the  adhesions  break  with  such  a  loud  noise  that  they  are 
audible?  A  I  think  manipulation  is  elective.  If  one 
decides  to  do  a  manipulation,  that  would  be  an  acceptable 
way  of  doing  it. 

Q  And,  in  doing  that.  Doctor,  is  it  possible  that  where 
a  bone  has  decalcified,  that  the  kneecap  might  break  and 
give  as  a  result  of  the  adhesions?  A  It  could  happen. 

Q  Doctor,  if  there  is  a  fracture  of  the  kneecap  present 
in  the  knee,  is  that  demonstrable  by  digital  examination? 
A  If  there  is  wide  separation,  you  can  feel  it. 

Q  What  is  a  bipartite  patella?  A  That  is  a  kneecap 
that  really  develops  as  two  separate  bones,  where  there  is 
a  line  through  the  kneecap. 

478  THE  COURT:  That  doesn’t  indicate  a  frac¬ 
ture,  does  it? 

THE  WITNESS:  Not  a  bipartite,  is  not  a  fracture. 
BY  MR.  BULMAN: 

Q  That  is  a  congenital  condition,  usually,  isn’t  it, 
Doctor?  A  Generally.  In  other  words,  it  fails  to  de¬ 
velop  as  a  solid  piece  of  bone. 

Q  And  “congenital”  means  that  you  are  born  with 
it?  A  Yes,  sir. 

0  T  will  show  you  an  x-ray  film,  and  I  want  you  to 
look  at  it.  Doctor.  A  Before  I  look  at  this,  I  think,  to 
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evaluate  a  bipartite  patella,  yon  often  have  to  see  the 
other,  or  normal,  patella  for  comparison. 

Q  I  ask  you  to  look  on  the  left-hand  side  of  the  film, 
Doctor,  and  ask  yon  if  yon  observed,  sir,  a  bone  frag¬ 
ment  in  this  area  here  ?  A  Yes. 

Q  Would  yon  please  tell  ns  whether  or  not  that  is 
a  fracture  of  this  patella?  A  Well,  at  this  stage,  it 
looks  like  it  is  old.  It  is  well-rounded.  And  I  wouldn’t 
be  able  to  say,  definitely. 

The  lower  part  of  this  patella  looks  almost  normal  in 
contour.  The  surfaces  are  well-rounded-off.  It 

479  certainly  is  not  a  recent  fracture. 

Q  Doctor,  after  a  fracture  has  existed  for  some 
six  or  seven  months,  is  it  possible,  on  x-ray  examination, 
to  tell  the  edge  of  the  break?  A  The  only  thing  you 
can  say  is  that  it  is  old;  it  may  be  six  months,  and  it 
might  be  six  years,  and  it  would  be  hazardous  to  state 
definitely. 

MR.  BULMAN :  Thank  you,  Doctor.  I  just  have  one 
more  question. 

(An  ex-ray  plate  was  placed  in  the  reflector.) 

MR.  BULMAN :  For  the  purpose  of  the  record,  Doc¬ 
tor,  let  me  identify  this. 

The  doctor  was  testifying  from  x-ray  film  March  1, 
1949;  it  is  either  from  Groover,  Christie  &  Merritt  or 
George  Washington  University  Hospital. 

Now,  this  film  that  the  doctor  is  testifying  from  is 
dated  10-8-46,  Albert  Furr. 

BY  MR.  BULMAN: 

Q  Now,  Doctor,  would  you  please  put  that  film  in  the 
reflector?  A  Well,  this  runs  in  three  directions,  so  this 
merely  shows — 

Q  (Interposing)  That  merely  shows  that  picture — 
you  are  referring  now  to  the  right-hand  part  of  the  film? 
A  Yes. 

480  Q  Which  shows  the  two  limbs,  the  two  knees, 
and  showing  the  disparity  between  the  two  limbs? 
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A  Assuming  that  the  pelvis  is  level — I  couldn’t  assume 
from  this,  of  course — but  it  does  show  one  is  higher  on 
the  film  than  the  other. 

Q  All  right,  Doctor.  Will  you  show  the  two  films. 

Now,  Doctor,  inviting  your  attention  to  this  x-ray  film 
taken  October  8,  1946,  I  ask  you  whether  or  not  a  frac¬ 
ture  exists  in  the  right  patella,  from  this  film?  A  That 
is  no  doubt  the  left  patella  there;  that  is  the  one  that 
has  the  old  condition,  since  early  childhood;  and  this  is 
the  normal  knee. 

Q  I  ask  you  whether  you  notice  any  fracture  exist¬ 
ing  in  that?  A  I  don’t  see  any. 

MB.  BULMAN :  I  thank  you,  Doctor. 

BY  MB.  BULMAN: 

Q  Now,  Doctor,  assume  that  a  patient  gives  a  history 
of  having  pain  in  the  knee,  pain  in  the  right  knee,  and 
pain  in  the  back;  is  it  good  orthopedic  practice  to  oper¬ 
ate  on  the  leg  without  taking  a  full  and  complete  x-ray 
picture  of  the  right  knee? 

MB.  GALIHEB:  I  object  to  that,  Your  Honor. 

THE  COURT:  What  is  the  question? 

MB.  BULMAN :  Will  you  read  the  question, 
481  please? 

MB.  GALIHEB:  He  wants  to  know  whether  he 
should  have  operated.  There  is  no  claim  about  that 

MB.  BULMAN:  Would  you  repeat  the  question? 

THE  COUBT:  You  want  to  know  whether  it  is  good 
orthopedic  practice  to  take  an  x-ray  picture,  when? 

MB.  BULMAN :  Of  the  right  knee,  before  the  opera¬ 
tion,  when  there  is  complaint  about  pain  in  the  right 
knee. 

THE  COUBT:  That  is  the  picture  of  the  right  knee. 

MB.  BULMAN :  Yes ;  but  we  had  some  testimony 
here  that  part  of  it  was  masked,  and  if  it  was  masked 
before  the  operation,  is  it  good  orthopedic  practice  to 
take  an  x-ray  picture  to  see  that  condition? 


MR.  GALIHER:  Tour  Honor,  it  isn’t  claimed  that 
we  shouldn’t  operate,  and  we  did  not  operate  on  that 
knee.  We  operated  above  the  knee. 

THE  COURT :  I  will  sustain  the  objection. 

MR.  BULMAN :  I  have  no  further  questions. 

Cross-Eooammation 
BY  MR.  GALIHER: 

Q  Dr.  Peterson,  how  many  years  have  you  been  prac¬ 
tising  your  profession  as  an  orthopedic  surgeon?  A  Or- 
topedic  surgeon,  since  1937. 

Q  And,  since  that  time,  would  you  tell  the  Court  and 
jury  what  your  experience  has  been? 

MR.  BULMAN:  I  will  stipulate  to  the  doctor’s 
482  qualifications. 

MR.  GALIHER:  I  think  the  jury  would  be  in¬ 
terested  in  knowing  the  background  of  Dr.  Peterson. 

MR.  BULMAN :  I  will  stipulate  any  background. 

MR.  GALIHER:  If  you  don’t  mind,  I  would  like  to 
bring  that  out. 

MR.  BULMAN:  He  is  an  outstanding  specialist,  and 
I  so  stipulate. 

THE  COURT:  Very  well;  go  ahead. 

A  From  1937  to  1942,  I  wras  in  the  Orthopedic  Section 
at  Walter  Reed  Hospital,  first  as  assistant,  and  then  as 
chief;  then  had  a  little  less  than  a  year  of  field  duty — 
that  was  in  service — and  then  was  orthopedic  consultant 
in  the  Office  of  the  Surgeon  General  from  1943  until 
1946,  when  I  went  into  practice. 

BY  MR.  GALIHER: 

Q  Doctor,  are  you  presently  affiliated  with  George 
Washington  University  Hospital  in  any  connection?  A 
Yes.  I  am  designated  as  Chief  of  Orthopedic  Surgery 
at  George  Washington  University  Hospital. 

Q  Dr.  Peterson,  have  there  been  any  occasions  in 
the  past,  when  during  the  course  of  an  operation  that 
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you  performed,  you  have  had  a  hit  to  break  on  you?  A 
Yes. 

Q  Is  that  something  that  happens  to  every  or- 

483  thopedic  surgeon  who  has  an  extensive  practice  at 
some  time  or  other?  A  It  is  very  likely  to  hap¬ 
pen  to  him. 

Q  Doctor,  you  told  us  about,  you  mentioned  the  words, 
“bony  union,”  and  you  referred  to  “not  solid”  or  1  ‘de¬ 
layed’  *  union.  Would  you  explain  that  to  the  Court  and 
jury?  A  Bony  union  means  that  the  bone  is  solid  for 
all  practical  purposes. 

A  delayed  union  is  one  that  is  developing  more  slowly 
than  ordinarily.  In  other  words,  if  the  bone  should  be¬ 
come  solid  in  three  months,  and  become  solid  in  six 
months,  that  might  be  a  delayed  union. 

A  nonunion  is  one  that  fails  to  unite  after  a  long 
period  of  time. 

Q  Doctor,  isn’t  it  a  fact  that  bones  in  some  people 
take  longer  than  others  to  heal?  A  Some  bones  take 
longer  than  others.  There  is  a  great  variation. 

Q  And  you  doctors  have  no  way  of  knowing,  when 
you  perform  an  operation,  how  long  it  may  take  one  per¬ 
son  to  recover  from  a  certain  operation,  until  the  prog¬ 
ress  of  time  brings  it  about,  do  you?  A  You  can  only 
approximate  what  you  expect,  in  time. 

Q  And  one  person  might  take  longer  than  some- 

484  one  else  to  recover  from  the  same  sort  of  an  in¬ 
jury,  might  he  not?  A  Yes. 

Q  By  the  way,  Doctor,  do  you  ever  guarantee  the 
time  that  a  person  is  going  to  take  to  recover  from  an 
operation?  A  No. 

Q  Do  you  ever  guarantee  a  person  how  long  they  are 
going  to  be  in  the  hospital  in  recovering  from  an  opera¬ 
tion?  A  No.  I  usually  have  to  give  an  estimate,  but  it 
is  not  called  a  guarantee. 

Q  Dr.  Peterson,  you  mentioned,  I  believe,  to  Mr.  Bul- 
man,  that  osteomyelitis  did  occur  in  cases?  A  Yes. 
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Q  Ton  may  have  used  the  word  “common”;  am  I  cor¬ 
rect  on  that?  A  He  asked  me  if  the  condition  of  osteo¬ 
myelitis  is  common  or  was  nnnsnal,  and  I  indicated  it  is 
common. 

Q  And  what  do  yon  mean  by  that,  sir?  A  Well,  we 
still  have  it  with  ns.  We  see  it  every  day,  or  week,  in 
practice,  in  some  form  or  other. 

Q  And  do  yon  doctors  do  everything  that  yon  can  to 
treat  and  prevent  that,  particnlarly  dnring  the  conrse 
of  an  operation  and  treatment?  A  Yes. 

485  Q  And  do  yon  find  that  it  still  occurs,  regard¬ 
less  of  the  precautions  that  are  taken?  A  Yes. 

Q  Doctor,  Mr.  Bnlman  has  asked  yon  about  a  manipu¬ 
lation  which  took  place  on  January  2nd,  as  has  been  indi¬ 
cated  here,  which  was  some  days  after  an  operation.  He 
indicated  to  yon,  I  believe,  that  there  was  an  angulation 
present  in  the  leg,  which  had  been  shortened;  I  believe 
that  is  simply  a  curving  of  the  bone;  is  that  right,  Doc¬ 
tor?  A  This  is  a  hypothetical  question  presented  to 
me.  But  “angulation”  means  that  the  bone  had  bent  at 
the  site  of  fracture,  rather  than  being  straight 

Q  And,  Doctor,  how  do  you  straighten-out  an  angula¬ 
tion?  I  think,  probably,  by  my  question  I  have  answered 
it:  but  what  is  the  procedure  to  do  in  eliminating  an 
angulation?  A  Well,  if  the  bone  is  broken,  or  hasn’t 
healed,  so  that  you  can  do  it  by  manipulation,  that  is 
what  you  do. 

Q  In  other  words,  by  your  hands —  A  Yes. 

Q  — straightening  it  out.  And  you,  of  course,  refer 
to  clinical  examination  at  the  time,  examination  at  the 
fracture  site,  and  other  things  of  that  sort,  do  you 

486  not?  A  What  is  the  question? 

Q  Before  you  straighten  it,  you  examine  it? 

A  Yes. 

Q  An  angulation,  of  course,  is  always  visible  to  the 
eye?  A  Well,  if  it  is  sufficientlv  prominent,  it  is  vis¬ 
ible. 
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Q  In  many  instances?  A  Yes. 

Q  And,  also,  it  is  possible  within  ten  days  or  so  after 
an  operation,  to  feel  the  site  of  the  operation  in  a  femur, 
is  it  not — feel  the  position  of  the  fragments  in  the  bone? 
A  Within  certain  limits;  yes. 

•  •  •  • 

488  Q  Dr.  Peterson,  Mr.  Bnlman  was  asking  yon 
about  a  manipulation  operation.  Do  you  recall 

that?  A  Yes,  sir. 

Q  Are  you  familiar  with  the  anaesthetic  “pentothal”? 
A  Yes. 

Q  What  is  the  function  of  such  an  anaesthetic,  and 
what  does  it  do?  A  Pentothal  is  given  in  the  vein  and 
puts  a  patient  to  sleep. 

489  Q  How  long  is  the  patient  usually  asleep  after 
the  injection  of  pentothal? 

MR.  BULMAN:  I  object.  It  depends  on  the  amount 
of  pentothal  that  is  given. 

THE  COURT:  What  is  the  ordinary  dose  that  is 
given? 

MR.  BTTLMAN :  I  object  to  that,  unless  he  knows 
what  does  was  given. 

THE  COURT:  I  don’t  mean  the  dose  in  this  case; 
he  doesn’t  know  the  dosage  in  this  case. 

THE  WITNESS:  I  don’t  administer  it,  so  I  am  not 
familiar  with  the  dosage. 

THE  COURT :  I  will  sustain  the  objection. 

BY  MR.  GALIHER : 

Q  Doctor,  does  it  numb  a  person  from  the  waist  down? 
A  Well,  if  pentothal  is  given,  it  numbs  the  whole  pa¬ 
tient,  because  it  puts  him  to  sleep. 

Q  Makes  him  unconscious?  A  Yes. 

Q  And  is  that  usually  administered  in  the  patient’s 
bed  before  he  is  taken  to  the  operating  room?  A  Not 
as  a  rule;  it  could  be,  but  it  is  usually  given  in  the  oper¬ 
ating  room,  in  an  anaesthetic  room. 
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Q  Have  yon  seen  it  given  for  a  manipulation  opera¬ 
tion?  A  Well,  I  have  seen  it  given  for  almost 
490  every  type  of  operation  I  have  seen.  It  is  the 
most  common  anaesthetic  agent  used,  probably. 

Q  Have  yon  ever  seen  it  given  in  any  case  where  it 
didn’t  pnt  a  person  to  sleep  very  shortly? 

MB.  BULMAN:  I  object.  The  doctor  is  not  an  an- 
aesthesist. 

MB.  GALIHEB:  Well,  he  has  seen  it,  of  course. 

MB.  BULMAN :  Well,  if  he  knows. 

THE  COUBT:  It  is  immediate,  isn’t  it? 

THE  WITNESS:  Sir? 

THE  COUBT:  The  reaction  is  almost  immediate,  isn’t 
it? 

THE  WITNESS:  The  reaction  is  very  quick.  Of 
course,  if  the  dose  is  small,  the  patient  might  not  go  to 
sleep  quickly.  It  depends  entirely  on  the  speed  and  the 
dosage  given. 

BY  MB.  GALIHEB: 

Q  But  he  doesn’t  go  to  sleep  partway;  he  goes  to 
sleep  all  the  way,  does  he  not?  A  Yes;  it  is  a  general 
anaesthetic. 

Q  I  would  like  to  put  on  the  board  an  x-ray  which 
is  in  evidence.  Mr.  Bulman  has  asked  you  about  a  mar 
nipulation  of  the  angulation  some  time  after  the  opera¬ 
tion.  which  was  on  January  2,  1947.  As  you  have 
491  seen,  this  is  an  x-ray  taken  approximately  a  month 
later,  in  February  of  1947. 

MB.  BULMAN :  Just  a  moment.  The  manipulation 
was  January  second,  and  that  is  February  thirteenth; 
that  is  more  than  a  month :  that  is  six  weeks. 

MB.  GALIHEB:  Well,  I  don’t  think  there  is  any 
question  about  it. 

MB.  BULMAN:  Your  question  was  a  month,  and  I 
think  the  doctor  ought  to  have  all  the  facts. 

MB.  GALIHEB:  The  label  is  right  there. 

MB.  BULMAN :  But  you  said  a  month. 
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ME.  GALIHEE:  Very  well. 

BY  ME.  GALIHEE: 

Q  Now,  Doctor,  this  followed  about  six  weeks,  less 
two  or  three  days,  the  straightening  of  the  leg  which  was 
angnlated.  Will  yon  tell  the  Court  and  jury  what  you 
find  in  that  photograph  with  respect  to  the  leg? 

THE  COURT:  To  the  alignment?  \ 

MR.  GALIHEE :  To  the  alignment;  yes,  sir. 

THE  WITNESS:  I  would  say,  the  alignment  is  ex¬ 
cellent 

BY  ME.  GALIHEE: 

Q  And  does  that  indicate  to  you,  Doctor,  that  the 
manipulation  of  the  angulation  on  January  2,  1947,  if 
any  existed,  was  successful?  A  As  far  as  the  ap- 

492  pearance  of  this  film  was  concerned,  I  see  no  fault 
in  the  alignment. 

Q  And  would  you  have  left  it  alone,  as  indicated  in 
that  photograph?  A  It  is  necessary,  before  I  can  an¬ 
swer  that  positively,  to  see  a  lateral  view.  In  other 
words,  you  can’t  be  sure  of  alignment  from  just  one  pic¬ 
ture.  You  would  have  to  see  a  side-view  and  a  front 
view,  or  two  views  taken,  anyway. 

Q  But,  as  far  as  you  can  tell?  A  As  far  as  I  can 
tell  from  this,  that  is  good  alignment. 

Q  And  you  would  have  left  it  alone?  A  From  this 
picture ;  yes,  sir. 

Q  What  type  of  screw-plate  is  that?  A  It  is  a  4- 
screw  plate. 

Q  Doctor,  are  screws  and  plates  used  in  many  bone 
operations?  A  Yes. 

Q  Are  there  some  bone  operations  performed  where 
they  don’t  use  a  plate?  A  Yes. 

Q  And  the  plate  is  to  assist  the  bone,  is  it  not,  in 
getting  a  union  quicker?  A  It  is  to  hold  the  bone  frag¬ 
ments  firmly  in  position  as  possible. 

493  Q  Doctor,  Mr.  Bulman  showed  you  this  x-ray 
of  a  year-and-four-days  later,  and  he  asked  you 
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only  about  the  metallic  fragments  in  that.  I  think  the 
jury  would  be  interested  in  knowing  about  the  alignment 
and  about  the  progress.  A  The  alignment  is  excellent  in 
both  views. 

The  view  on  the  right  is  the  least  deviation  from  exact 
alignment,  but  from  a  punctural  standpoint,  we  consider 
that  very  good.  Now,  there  is  considerable  bony  union; 
it  isn’t  completely  solid  in  this  area  (indicating),  and  the 
drill-point  is  present. 

Q  You  would  have  left  it  present,  would  you  not? 
A  Yes;  unless  there  was  very  good  indication  to  remove 
it. 

Q  And  you  saw  none  in  this  photograph?  A  Not  in 
that  picture;  no. 

Q  As  a  matter  of  fact,  Doctor,  it  has  been  your  opin¬ 
ion  in  this  particular  case  that  there  was  no  necessity  to 
remove  this  fragment;  is  that  not  a  fact,  Doctor? 

MR.  BIJLMAN:  At  what  time? 

MR.  GALIHER:  At  any  time. 

MR.  BULMAN:  Any  time? 

THE  WITNESS:  Well,  as  I  have  stated  before,  at 
my  first  consultation,  I  couldn’t  be  sure  whether  it 

494  was  necessary  to  remove  it  or  not.  That  would 
depend  on  the  findings  at  that  operation. 

When  I  saw  him  the  second  time,  I  felt  it  should  not 
be  removed,  and  believe  the  course  has  proven  probably 
the  wise  decision. 

•  •  •  •  • 

495  BY  MR.  GALIHER: 

Q  Based  upon  your  personal  knowledge  of  this 
case,  Doctor,  would  you  tell  us  whether  or  not,  in  your 
opinion,  Dr.  Herzmark’s  treatment  was  in  accordance 
with  approved  orthopedic  standards  of  the  District  of 
Columbia?  A  That  is  a  very  inclusive  question  to  try 
to  answer,  because  this  case  had  several  complications; 
but  taking  each  step  as  I  know  it,  I  don’t  know  of  any 
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particular  step  in  this  treatment  which  was  not  according 
to  accepted  standards. 

496  MR.  GALIHER:  Thank  yon,  Doctor;  that’s  all. 

Redirect  Examrimation 
BY  MR.  BULM AN : 

Q  Doctor,  I  take  it  that  your  answer  is  that  you  don’t 
know  every  particular  step  that  was  taken;  you  are  now 
just  testifying  from  your  personal  knowledge?  A  I  am 
testifying  from  what  I  know  about  the  case. 

Q  Doctor,  you  don’t  know  the  procedures  that  took 
place  in  this  case  from  the  time  that  you  saw  him,  as  a 
consultant,  on  September  3,  1947,  until  the  time  that  you 
conferred  with  Dr.  Gordon  on  December  6,  1949,  so,  that 
two-year  interval,  you  had  no  contact  with  the  case?  A 
No;  but,  from  my  view  of  the  x-rays,  I  know  that  the 
plate  and  screws  were  removed. 

Q  You  know  that  the  screws  were  removed  subse¬ 
quently?  A  To  my  examination ;  yes. 

Q  You  also  know  that  the  metallic  bit  was  not  re¬ 
moved?  A  Yes. 

Q  I  am  referring  to  the  x-ray  4-17-47.  I  ask  you 
to  look  at  that  x-ray  plate,  and  ask  you,  from  that,  if 
you  can  determine  what  type  of  technique  was  used,  the 
Z-  or  V-type  technique?  A  This  looks  more  like  a  Z- 
type,  but  this,  I  think,  is  also  some  time  after  the 

497  operation. 

Q  The  operation  was  December  16,  1946.  A 
In  other  words,  to  be  positive,  I  would  have  to  see  a  very 
distinct  line  there. 

Q  Doctor,  I  invite  vour  attention  to  the  right-hand 
side  of  the  picture,  and  ask  you  whether  or  not,  on  the 
upper  extremity  of  that  femur,  there  isn’t  a  mesial  frac¬ 
ture  there?  A  Yes. 

Q  And  is  it  good  operative  procedure,  good  ortho¬ 
pedic  operative  procedure,  or  practice,  to  fracture  a 
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femur  in  performing  a  Z-type  of  operation?  A  Well,  it 
is  one  of  the  things  that  will  readily  happen  when  you  do 
break  the  bone;  you  may  not  be  able  to  determine  the 
exact  line  of  fracture. 

Q  How  do  you  line-up  a  bone  before  you  cut  it  or 
chisel  it — what  is  the  technique  on  the  Z-type?  A  Well, 
there  may  be  several  ways.  You  may  make  multiple  drill¬ 
holes,  close  together,  outlining  the  line  where  you  are  go¬ 
ing  to  break  the  bone,  and  then  use  a  chisel  or  osteotome 
to  break  through  the  bone.  You  could  do  it  with  a  spe¬ 
cial  saw. 

Q  Do  you  see  any  drill-holes  in  that,  Doctor,  showing 
the  outline?  A  I  see  drill-holes,  where  the  screws  are 
inserted,  but  I  can’t  tell  whether  there  are  any 

498  additional  drill-holes  or  not,  in  this  picture. 

Q  Would  the  callus  formation  have  obliterated 
it  from  December  16  to  April  17?  A  Callus  could  ob¬ 
literate  it,  or  the  direction  at  which  the  picture  was 
taken  could  fail  to  show  it. 

•  •  •  • 

499  Dr.  Joseph,  Beinstein 

was  called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
and  being  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 
BY  MR.  BULMAN: 

Q  Will  you  state  your  full  name,  please?  A  Dr. 
Joseph  Beinstein. 

Q  Dr.  Beinstein,  you  are  a  practising  physician  in  Ar¬ 
lington,  Virginia?  A  I  am. 

Q  And  from  what  school  of  medicine  did  you  gradu¬ 
ate?  A  The  University  of  Pennsylvania. 

Q  And  when  did  you  graduate  there,  Doctor?  A 
June  of  1940. 


Q  And,  after  yonr  graduation  at  the  University  of 
Pennsylvania,  in  what  hospital  did  yon  intern?  A  I  had 
my  internship  at  Wilkes-Barre  General  Hospital,  Wilkes- 
Barre,  Pennsylvania;  assistant  medical  residency,  Gal- 
linger  Hospital,  Washington,  D.  C.;  chief  medical  resi¬ 
dency,  Gallinger  Hospital,  Washington,  D.  C.,  from  1941, 
and  1942;  and  a  Fellowship  at  the  University  here,  in 
the  latter  part  of  1942,  before  going  into  the  army. 

500  Q  What  do  you  mean  by  a  fellowship,  Doctor? 
A  A  fellowship  is  a  period  of  graduate  training 

as  a  member  of  the  university  faculty. 

Q  Does  that  entail  teaching?  A  That  entails  teach¬ 
ing  and  clinical  work. 

Q  Doctor,  how  long  were  you  in  the  army?  A  Three- 
years-and-two-months. 

Q  And  in  what  capacity?  A  As  a  flight  surgeon. 

Q  Was  there  any  specialty  that  you  followed  in  the 
army?  A  For  a  short  period  of  time,  I  did  some  work 
in  internal  medicine. 

Q  And,  when  you  left  the  army,  did  you  begin  prac¬ 
tising  in  Arlington,  Virginia?  A  I  did. 

Q  And  in  what  year  did  you  start  practising  there? 
A  May  of  1946. 

Q  Do  you  specialize  in  any  field  of  medicine?  A  In¬ 
ternal  medicine;  diagnostic  medicine. 

Q  And  are  you  a  diagnostic  specialist?  A  I  am. 

Q  And  would  you  tell  us  what  training  or  qualifica¬ 
tions  you  have  to  pass  in  order  to  be  a  diagnostic 

501  specialist?  A  You  have  to  have  the  equivalent 
of  three  years  of  postgraduate  training  and  two 

years  of  practice,  which  is  required  by  the  Board  of  In¬ 
ternal  Medicine,  which  is  a  qualifications  board  for  this 
specialty  rating. 

Q  And  do  you  have  such  a  fellowship,  Doctor?  A  I 
have  a  certificate  certifying  me  as  a  member  of  the  Board 
of  Internal  Medicine. 
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Q  Are  yon  related  to  Mr.  Fnrr  in  any  way,  Doctor? 
A  I  am  a  consin  by  marriage. 

Q  Yon  are  a  consin  to  Mrs.  Fnrr?  A  Yes. 

Q  And  a  consin  by  marriage  to  Mr.  Fnrr?  A  Yes. 
Q  Doctor,  did  there  come  a  time  when  yon  were  called- 
in  to  treat  Mr.  Fnrr?  A  I  was. 

Q  And,  Doctor,  yon  are  here  pnrsnant  to  a  snbpoena 
that  was  served  on  yon;  is  that  correct?  A  I  am. 

Q  And  when  were  yon  first  called-on  to  treat  Mr. 
Fnrr?  A  I  believe  it  was  December  4,  1949. 

Q  And  wonld  you  please  tell  ns  the  occasion  of  your 
being  called-in  to  treat  Mr.  Fnrr?  A  On  that  particular 
night,  I  was  called  to  the  Fnrr  household.  Mr. 

502  Fnrr  had  suddenly  developed  chills,  fever,  and 
severe  pain  in  his  right  side.  The  pain  has  pre¬ 
existed  the  chills  and  fever  by  a  few  days  and  had  built- 
up  an  intensity. 

Q  And,  after  yon  examined  him,  Doctor,  what,  if  any, 
action  did  yon  take?  A  I  decided  that  this  was  a  flare- 
up  of  infection  in  the  right  thigh,  and  decided  to  hospital¬ 
ize  him  in  George  Washington  University  Hospital. 

Q  Was  he  hospitalized  in  George  Washington  Univer¬ 
sity  Hospital?  A  He  was  hospitalized  the  next  morning, 
on  the  fifth. 

Q  And  did  you  call  anyone  else  into  consultation?  A 
On  the  sixth.  Dr.  Everett  Gordon  came  in  as  the  ortho¬ 
pedic  consultant  on  the  case,  for  his  orthopedic  opinion. 

Q  Now,  did  you  examine  Mr.  Fnrr  in  the  hospital  on 
the  sixth.  Doctor?  A  T  had  examined  him  at  home  prior 
to  his  hospital  admission,  and  went  through  with  certain 
studies  upon  his  admission  to  the  hospital. 

Q  What  studies  were  made  concerning  his  condition? 
A  A  complete  blood  count  and  an  x-ray  of  the  right 
thigh. 

503  Q  I  show  you  Plaintiff’s  Exhibit  17  for  identi¬ 
fication,  which  are  the  George  Washington  Hos- 
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pital  records,  and  ask  you  what  the  blood  count  reveals? 
A  On  12-5,  the  first  study  that  was  returned,  apparently 
was  a  sedimentation  rate. 

Q  What  is  a  sedimentation  rate,  Doctor?  A  It  is  a 
blood  study  which  indicates  the  degree  of  active  infection 
in  the  body.  It  is  not  specific  for  any  type  of  infection, 
but  for  the  activity  of  any  infection.. 

The  sedimentation  rate  was  32-millimeters,  which  is 
definitely  elevated. 

Q  “Elevated,”  which  means  what,  Doctor?  A  In¬ 
creased  above  normal. 

THE  COURT :  What  was  the  blood  count? 

THE  WITNESS:  The  blood  count  on  admission  was 
13,550. 

THE  COURT:  And  what  is  normal? 

THE  WITNESS:  The  normal  range  is  from  5  to  10 
thousand. 

BY  MR.  BULMAN: 

Q  What  did  that  indicate?  A  That  indicated  that 
there  was  active  infection  somewhere  in  the  body;  an 
acute  infection. 

Q  And  what  is  an  acute  infection — what  is 
504  ‘ ‘acute”?  A  Well,  that  this  particular  infection, 

wherever  it  may  localize,  is  responsible  for  the 
fever  and  chills  of  which  the  man  complained. 

Q  Now,  Doctor,  did  you  have  any  other  test  made  of 
the  patient,  Mr.  Furr,  while  he  was  in  the  hospital  there? 
A  Yes.  The  x-ray  report  is  dated  12-5-49;  that  was  the 
date  of  examination  and  of  reporting. 

MR.  BULMAN :  Keep  your  voice  up. 

A  (Continuing)  The  x-ray  report  is  dated  12-5-49; 
it  states  that  there  has  been  an  old  fracture  of  the  right 
femur,  with  extensive  sclerosis  and  bone  formation  at  the 
fracture  site.  And  with  an  overlying  soft  tissue  defect. 
There  is  a  metallic  foreign  body  in  the  center  of  the 
femur  at  the  fracture  site.  There  are  couple  of  small 
cavities  in  the  bone,  one  of  which  contains  a  small  se- 
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questrum.  There  is  an  additional  bony  fragment  in¬ 
ferior  to  the  patella.  Demineralization  and  cystic  changes 
are  particularly  noticeable  in  the  condyles  of  the  right 
knee. 

The  x-ray  diagnosis : 

“Old  fracture  of  the  femnr,  right;  chronic  osteomye¬ 
litis  at  the  fracture  site;  metallic  foreign  body  in  the 
bone,  at  the  fracture  site.” 

Q  Doctor,  in  yonr  practice  do  you  make  x-rays  in 
your  own  office?  A  I  do. 

505  Q  Do  you  read  x-rays?  A  I  do. 

Q  And  you  have  been  doing  that  ever  since 
you  have  been  in  practice?  A  Since  1947. 

Q  Doctor,  based  upon  the  tests  that  were  run  in  the 
hospital,  and  the  x-ray  examination  that  was  made,  did 
you  make  a  diagnosis  of  Mr.  Furr’s  condition?  A  Yes. 
I  diagnosed  it  as  an  acute  flare-up  of  chronic  osteomye¬ 
litis. 

Q  Now,  Doctor,  what,  in  your  opinion,  caused  this 
flare-up  of  the  osteomyelitis? 

MB.  GALIHER:  I  object  to  that,  Your  Honor.  He 
is  reading  from  an  x-ray;  he  hasn’t  had  the  x-rays  ex¬ 
hibited  to  him. 

MB.  BULMAN:  Yes;  we  did. 

MB.  GALIHER:  Dr.  Peterson  has  testified  previous¬ 
ly  to  his  opinion  concerning  this,  and  I  don’t  know  how 
many  months  this  is,  since  Dr.  Herzmark  last  saw  the  man. 
This  is  after  suit  was  filed,  and  more  than  a  year  after 
Dr.  Herzmark  last  saw  him. 

MR.  BULMAN :  What  has  that  got  to  do  with  it? 

THE  COURT :  Is  that  the  x-ray  there? 

MR.  BULMAN:  This  is  the  x-ray. 

506  THE  COURT :  Then  show  it  to  him. 

(An  x-ray  film  was  inserted  in  the  reflector.) 

BY  MR.  BULMAN: 

Q  Doctor,  that  is  the  x-ray  that  was  taken  at  George 
Washington  University  Hospital  when  you  had  him  hos- 


289  A 


pitalized  on  12-5-49;  that  is  the  x-ray,  and  it  is  so  desig¬ 
nated  on  it. 

In  the  x-ray  report  that  was  given  at  the  time,  yon  say 
that  there  was  a  sequestrum  present? 

MR.  GALIHER:  I  object  to  that;  the  doctor  didn’t 
say  that.  He  read  the  report.  That  was  not  his  report. 
BY  MR.  BULMAN: 

Q  Is  there  a  sequestrum  present?  A  There  is  a  se¬ 
questrum  present 

Q  Would  you  please  show  the  ladies  and  gentlemen 
of  the  jury  the  sequestrum?  A  The  increased  density 
in  this  area  of  rarefaction  is  a  sequestrum. 

Q  What  is  a  sequestrum?  A  A  sequestrum  is  a 
piece  of  necrotic  bone  or  dead  bone. 

Q  And  “necrotic”  means  dead  bone?  A  Yes. 

Q  In  what  area  is  that  sequestrum?  A  Well,  it  is 
in  this  area  of  activity  denoted  by  a  cystic  area 
507  in  the  bone  around  the  sequestrum,  which  is  just 
below,  as  you  see  here  (indicating),  the  fracture 
site,  just  below  the  foreign  body. 

Q  Do  you  observe  a  foreign  body  in  that  x-ray?  A 
Yes;  I  do. 

Q  And  what  is  that  foreign  body?  A  It  is  a  metallic 
object. 

Q  And  what  is  a  foreign  object?  A  Well,  a  foreign 
body  is — 

MR.  GALIHER:  I  will  stipulate  what  it  is,  Your 
Honor;  I  don’t  believe  there  is  any  question  about  that. 

THE  COURT:  Very  well. 

BY  MR.  BULMAN : 

Q  You  may  testify;  what  is  a  foreign  body?  A  A 
foreign  body  is  any  substance,  organic  or  inorganic,  that 
is  foreign  to  the  particular  specie  of  animal  in  which  it 
resides. 

Q  After  the  examination  and  tests  that  you  have  just 
detailed,  and  the  x-ray  examination  which  you  had  avail- 
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able,  both  the  report  and  your  own  interpretation  of  the 
x-rays,  what,  in  your  opinion,  caused  the  flare-up  of  the 
osteomyelitis? 

MR.  GALIHER:  I  object  to  that,  Yonr  Honor.  Dr. 
Beinstein  hasn’t  qualified  as  an  orthopedic  surgeon. 

THE  COURT :  I  will  sustain  the  objection. 

50S  Where  in  that  x-ray  picture — you  say  you  read 
x-rays;  you  are  a  radiologist,  are  you? 

THE  WITNESS:  No;  I  am  not.  I  am  a  diagnosti¬ 
cian. 

THE  COURT:  What  is  a  radiologist? 

THE  WITNESS :  A  radiologist  is  a  specialist  in  x-ray 
studies.  I  will  call  him  in  on  cases,  to  get  his  opinion, 
for  consultation. 

THE  COURT:  You  are  not  an  expert  on  x-ray  stud¬ 
ies? 

THE  WITNESS:  I  would  not  qualify  as  an  expert 
on  x-ray  studies. 

THE  COURT:  I  sustain  the  objection. 

MR.  BULMAN:  Your  Honor,  for  that  matter,  neither 
is  Dr.  Peterson  an  x-ray  specialist. 

THE  COURT:  You  brought-in  Dr.  Peterson. 

MR.  BULMAN:  Yes;  I  know. 

BY  MR.  BULMAN: 

Q  How  many  x-rays  have  you  read.  Doctor?  A  I 
have  read  thousands  of  x-rays,  I  believe. 

Q  You  have  read  thousands  of  x-rays?  A  Yes. 

Q  Now,  there  is  a  certain  branch  of  medicine  known 
as  roentgenology,  isn’t  there,  Doctor?  A  Yes;  there  is. 

Q  But  you  don’t  have  to  be  a  roentgenologist,  Doc¬ 
tor,  to  read  an  x-ray  picture,  do  you?  A  No; 
509  you  don’t. 

Q  As  a  matter  of  fact.  Doctor,  every  day,  in 
your  office,  you  take  x-ray  pictures,  do  you  not?  A  I 
do. 

Q  And,  based  upon  your  experience,  in  the  use  of 
x-ray  films  and  x-ray  diagnosis,  you  feel  that  you  are 
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qualified  to  make  a  diagnosis  and  reading  of  this  film? 
A  I  do. 

Q  What  in  that  film  shows  to  you,  Doctor,  or  what 
was  the  evidence  of  osteomyelitis?  A  The  cystic  area 
in  the  bone.  You  see,  elsewhere  in  this  bone — 

MR.  BULMAN:  Keep  your  voice  up,  Doctor. 

A  (Continuing)  — elsewhere  in  the  bone  is  a  very 
marked  increase  in  density  of  bone  at  the  old  fracture 
site,  showing  very  marked  new  bone  formation. 

THE  COURT:  All  I  want  you  to  do  is  point  out — 

THE  WITNESS:  (Interposing)  I  am  pointing  out 
the  cystic  here,  and  so  forth;  that  decreased  density  in¬ 
dicates  some  lvtic  activity. 

BY  MR.  BULMAN : 

Q  What  is  “lytic  activity”?  A  A  dissolution  of  bone 
in  that  area. 

THE  COURT:  Does  that  point  (indicating),  and  that 
point,  and  that  point,  to  you  indicate  infection  of 
510  the  bone  ? 

THE  WITNESS:  It  does,  with  the  other  evi¬ 
dence  in  the  case,  sir. 

THE  COURT:  What  is  the  other  evidence? 

THE  WITNESS:  The  fever,  chills,  white  blood  count, 
the  localization  of  pain,  and,  after  all,  we  are  only  read¬ 
ing  shadows,  and  the  changes  in  density  of  the  bone. 
This  is  my  final  diasmostic  conclusion. 

THE  COURT:  What  did  you  prescribe  for  him? 

MR.  BULMAN:  I  thought  he  ought  to  answer  my 
question. 

THE  COURT:  What  was  your  question,  again? 

ME.  BULMAN :  What  was  the  cause  of  the  flare-up 
of  he  osteomyelitis? 

THE  WITNESS :  Well,  I  think— 

MR.  GALIHER:  I  don’t  see  how  anybody  could  say 
that. 

THE  COURT:  I  will  sustain  the  objection. 
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I  don’t  think  this  doctor  can  answer  that  question, — 
■what  caused  the  flare-up?  It  could  have  been  there  all 
the  time,  couldn’t  you? 

THE  WITNESS :  That’s  right. 

MR.  BULMAN:  Then  he  can  state  that  there  was  a 
flare-up  there. 

THE  COURT:  All  he  can  state  is  that  there 

511  was  an  elevation  in  the  temperature,  and  the  chills. 

Are  you  trying  to  say  that  the  presence  of  the 
bit  is  the  cause  of  the  flare-up  of  the  osteomyelitis? 

MR.  BULMAN:  I  am  going  to  have  the  doctor  give 
his  conclusion,  based  upon  his  opinion  as  an  expert  diag¬ 
nostician.  A  diagnostician  is  qualified  to  diagnose  osteo¬ 
myelitis,  and  any  other  disease  or  any  other  infection, 
and  you  don’t  have  to  be  an  orthopedic  surgeon  to  know 
about  osteomyelitis. 

THE  COURT:  You  have  to  be — of  course,  I  don’t 
know,  I  am  not  a  doctor. 

MR.  BULMAN:  Neither  am  L 

THE  COURT:  Does  a  bone  infection  come  within  the 
purview  of  internal  medicine? 

THE  WITNESS:  Diagnostically;  yes,  sir.  Any  dis¬ 
ease  comes  within  the  realm  of  internal  medicine  in  rela¬ 
tion  to  diagnosis,  and  every  internist  should  be  familiar 
with  the  background  of  that  disease. 

THE  COURT:  Can  you  say,  Doctor,  that  a  foreign 
substance  in  the  body  is  the  cause  of  an  infection,  unless 
you  determine  whether  or  not  there  is  a  sinus  running  to 
the  location  of  the  foreign  substance? 

THE  WITNESS:  I  think  we  have  to  go  back  to  the 
three  basic  factors  in  the  healing  of  bone. 

MR.  BULMAN :  Doctor,  the  jurors  can’t  hear 

512  you. 

THE  WITNESS:  (Continuing)  — I  think  we 
have  to  go  back  to  the  three  basic  factors  in  the  healing 
of  bone,  winch  are  the  three  areas  indicating  healing  is 
not  complete  in  the  bone. 
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THE  COURT:  Healing  is  not  complete  in  the  three 
spots  ? 

THE  WITNESS:  That’s  right.  And  what  is  keeping 
those  other  areas  in  a  cystic  condition? 

THE  COURT :  I  don’t  know. 

MR.  BUIjMAN  :  I  don’t  know,  either. 

THE  WTTNESS :  There  are  three  factors  which  can 
also  have  a  deleterious  effect.  One  is  latent  infection; 
two,  is  the  presence  of  any  necrotic  tissue  whatsoever, 
such  as  a  sequestrum;  and  the  third  irritant  is  your 
foreign  body.  So,  any  one  of  those  three  things,  or  a 
combination  of  both. 

THE  COURT :  All  right. 

BY  MR.  BULMAN: 

Q  What  effect,  if  any,  Doctor,  would  a  foreign  body 
have  in  causing  the  flare-up  of  osteomyelitis? 

MR.  GALIHER:  I  object. 

THE  COURT:  I  will  sustain  the  objection. 

BY  MR.  BULMAN: 

Q  Will  a  foreign  body  in  a  low-grade  osteomyelitic 
condition  cause  the  osteomyelitis  to  flare-up? 

513  MR.  GALIHER:  I  object. 

THE  COURT:  I  will  let  him  answer  that  ques¬ 
tion. 

MR.  BULMAN:  Answer  the  question. 

A  Well,  as  I  just  stated,  I  think — 

MR.  BULMAN :  Let  her  read  the  question  to  yon. 

THE  COURT:  He  understands  the  question. 

MR.  BULMAN:  I  want  to  make  sure. 

THE  COURT:  Do  you  want  to  read  it  back,  again? 

MR.  BULMAN:  Yes. 

THE  COURT:  All  right. 

THE  REPORTER :  (Reading) 

“Question:  Will  a  foreign  body  in  a  low-grade  osteo¬ 
myelitic  condition  cause  the  osteomyelitis  to  flare-up?” 

A  It  will  be  a  definite  factor. 
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BY  ME.  BTJLMAN : 

Q  And  in  what  respect,  Doctor?  A  In  serving  as  a 
focus  for  the  perpetuation  of  the  infection. 

THE  COTTBT:  You  mean  by  that,  there  is  a  definite 

factor,  along  with  something  else? 

THE  WITNESS :  Oh,  the  infection  must  be  there. 
THE  COTTBT :  I  know,  but  I  am  trying  to  find  out 

what  caused  the  infection? 

THE  WITNESS:  That  was  introduced  a  long 

514  time  ago,  by  previous  surgery. 

THE  COURT:  What  was  introduced  a  long 

time  ago? 

THE  WITNESS :  There  is  a  history  of  osteomyelitis 
after  one  of  the  operations. 

THE  COURT:  I  understand  that,  but  you  are  not 
deciding  now. 

THE  WITNESS:  Oh,  a  bone  infection  can  remain 
dormant  for  years. 

MR.  BTJLMAN:  What  was  that? 

THE  WITNESS:  A  bone  infection  may  remain  dor¬ 
mant  for  years. 

BY  MR.  BULMAN: 

Q  It  is  not  your  contention,  Doctor,  that  this  broken 
bit,  this  broken  piece  of  metal,  caused  the  osteomyelitis? 
A  No,  sir. 

Q  But  it  is  a  factor  in  causing  a  flare-up  of  osteo¬ 
myelitis;  isn’t  that  correct? 

MR.  GALIHER :  I  object. 

THE  COURT :  You  mean,  it  could  be  a  factor  in  caus¬ 
ing  it? 

THE  WITNESS:  It  does  have  a  very  deleterious  ef¬ 
fect. 

THE  COURT:  You  mean  that  every  person  who  has 
a  foreign  body  in  his  body  has  osteomyelitis? 

515  THE  WITNESS:  In  the  presence  of  infection, 
around  any  foreign  body,  it  exerts  a  deleterious 

effect. 
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THE  COURT:  Is  there  infection  where  that  foreign 
body  is  located? 

THE  WITNESS:  Well,  it  is  right  around  the  region 
of  it,  above  and  below;  there  is  a  rarefaction  right  above 
the  border  of  that  foreign  body. 

BY  MR.  BULMAN: 

Q  Doctor,  if  it  is  within  a  quarter-inch  of  a  foreign 
body,  it  may  have  a  deleterious  effect  on  the  infection; 
is  that  correct? 

MR.  GALIHER:  I  object. 

THE  COURT :  I  will  let  him  answer. 

BY  MR.  BULMAN : 

Q  If  the  infection  is  within  a  quarter-of-an-inch  of 
it,  can  you  say  with  any  certainty? —  A  I  couldn’t  say 
with  any  certainty. 

Q  — what  proximity  it  was?  A  No. 

Q  With  respect  to  this  foreign  body,  would  you  say 
whether  or  not  it  was  within  the  situs  of  the  infection? 

MR.  GALIHER:  I  object  to  that.  He  has  already 
answered  that. 

THE  COURT:  Yes;  he  answered — I  believe  he  did. 

Doctor,  you  said  the  infection  was  around  the 
516  location  of  the  foreign  body? 

THE  WITNESS:  Yes;  above  and  below  it.  It 
is  below  and  above  the  superior  border — 

MR.  BULMAN:  Keep  vour  voice  up,  Doctor. 

BY  MR.  BULMAN:' 

Q  Doctor,  do  you  agree  with  this  statement :  that  when 
a  bone  becomes  infected,  any  substance  which  is  pres¬ 
ent  becomes  a  source  of  irritation?  A  I  do. 

Q  The  bone  is  sick,  and  will  not  tolerate  anything 
there,  where  it  is  metal  or  any  other  substance?  A  I 
do. 

Q  And  that  is  when  you  talk  about  necrotic  tissue,  and 
the  other  elements;  is  that  correct?  A  Yes,  sir. 

Q  And  even,  sometimes,  soft  tissue,  such  as  muscle 
or  fibrous  tissue,  become  a  source  of  irritation;  is  that 
correct?  A  Only  if  it  is  diseased. 
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Q  Now,  Doctor,  in  treating  such  a  condition,  is  it 
necessary  to  remove  the  source  of  irritation!  A  It 
certainly  is. 

Q  And  how  can  that  be  done,  Doctor?  A  In  this 
case,  it  could  only  be  done  by  surgery. 

MR.  GALIHER:  I  object. 

517  THE  COURT:  Done  by  what? 

THE  WITNESS :  Surgery. 

BY  MR.  BULMAN : 

Q  Doctor,  have  you  treated  Mr.  Furr  since  he  has 
been  in  the  hospital — since  he  has  been  out  of  the  hos¬ 
pital,  out  of  that  G-.W.  Hospital?  A  I  have  seen  him 
on  a  few  occasions. 

Q  And  for  what  purpose  has  he  come  to  your  office, 
Doctor?  A  There  are  a  few  miscellaneous  visits,  total¬ 
ly  unrelated.  I  suppose  you  don’t  want  those? 

Q  No.  Doctor,  just  tell  us  about  subsequent  visits 
after  he  came  out  of  the  hospital?  A  After  he  came 
out  of  the  hospital,  I  told  Mr.  Furr  we  would  watch 
very  closely  for  any  clinical  relapse  of  this  infection. 
We  followed  his  temperature  curve;  we  followed  his 
white  blood  count  and  sedimentation  rate. 

On  12-17,  after  discharge  from  the  hospital,  his  white 
blood  count  was  5,950.  That  means  it  is  down  in  the 
normal  range,  and  the  complete  infection  can  be  overcome 
by  proper  therapy. 

Q  You  prescribed  penicillin  while  in  the  hospital?  A 
Yes;  I  did.  On  the  next  occasion,  his  blood  count  showed, 
on  the  24th  of  December,  1949,  7,200,  a  normal  blood 
count.  However,  the  sedimentation  rate,  which 

518  is  just  a  little  more  sensitive  index  of  persistent 
infection  in  the  body,  was  34-millimeters. 

Q  So,  he  still  had  infection  at  that  time?  A  That’s 
right;  on  February  tenth,  in  spite  of  the  fact  he  well;  on 
February  10th,  1952,  wffiite  blood  count,  9,500;  and  his 
sedimentation  rate  was  17-millimeters,  which  shows  a 
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return  towards  the  normal  by  our  technique.  Normal 
is  below  10,  by  the  Wintrobe  technique. 

Q  Doctor,  when  you  had  Mr.  Furr  in  the  George 
Washington  Hospital,  would  you  please  tell  us  what 
procedure  you  used  in  reducing  his  condition?  A  Mr. 
Furr  was  given  600,000  units  of  penicillin  every  12  hours, 
aqueous  procaine  penicillin  to  insure  a  fairly  adequate 
therapeutic  blood  level,  and  his  temperature  responded 
very  nicely  in  that  course  of  therapy. 

He  was  treated  two  weeks  in  the  hospital,  and  peni¬ 
cillin  therapy  was  continued  for  another  week.  After 
discharge,  he  was  treated  three  weeks. 

Q  And  in  what  dosage?  A  1,200,000  units  daily  for 
two  weeks,  and  then  600,000  units  daily  after  he  left  the 
hospital. 

Q  Will  you  please  tell  us  why  you  took  that  proced¬ 
ure?  A  I  wanted  to  insure  that  we  would  get  an  ade¬ 
quate  therapeutic  blood  level,  because  of  the  fact, 
519  in  a  patient  who  has  had  an  infection,  it  is  very 
difficult  to  treat  with  just  medical  therapy  alone. 

As  a  matter  of  fact,  we  didn’t  know  whether  we  would 
get  any  response  in  suppressing  the  active  infection,  or 
the  acute  symptoms,  I  should  say,  of  the  active  infection, 
because  chronic  osteo  is  very  difficult  to  treat  just  by 
medical  treatment  alone. 

Q  Had  you  called-in  a  consultant  before  you  began 
this  therapeutic  treatment  with  penicillin?  A  Yes.  X 
called-in  Dr.  Everett  Gordon.  I  had  already  started  on 
penicillin,  but  I  called-in  Dr.  Gordon  for  his  orthopedic 
opinion  in  regard  to  the  necessity  of  surgery  at  that 
particular  moment. 

Q  Was  it  your  opinion,  Doctor,  that  if  this  treatment 
did  not  prove  sufficient — what  should  be  done;  what  was 
your  opinion? 

MR.  GALIHER:  I  object  to  that.  He  says  he  called- 
in  Dr.  Everett  Gordon,  an  orthopedic  surgeon,  for  his 
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opinion.  Obviously,  there  was  only  one  reason  for  doing 
that. 

MR.  BULMAN:  In  consultation. 

A  The  responsibility  of  the  patient  was  still  mine. 

THE  COURT :  I  will  let  him  answer. 

BY  MR.  BULMAN: 

Q  What  was  your  opinion  of  w’hat  should  be 

520  done  if  this  wasn’t  sufficient?  A  If  this  treatment 
was  not  successful  in  suppressing  the  acute  symp¬ 
toms  of  his  infection,  wa  would  have  undoubtedly  resorted 
to  surgery. 

Q  And,  in  doing  surgery,  wffiat  would  you  have  done, 
Doctor? 

MR.  GALIHER:  I  object,  unless  he  says  that  this 
treatment  did  not  eliminate  the  condition. 

THE  COURT:  I  will  sustain  the  objection. 

BY  MR.  BULMAN : 

Q  Doctor,  as  a  matter  of  fact,  has  the  osteo  com¬ 
pletely  healed-up  since  this  treatment?  A  Not  to  our 
knowledge. 

Q  And  does  it  still  exist  in  Mr.  Furr?  A  I  haven’t 
seen  recent  x-rays. 

Q  But  from  your  blood  count,  would  you  please  tell 
us?  A  The  last  blood  count  was  done  just  last  week,  in 
the  office,  at  wrhich  time  Mr.  Furr  was  again  complaining 
of  some  pain  in  the  thigh,  and  here  it  is,  3-17-52,  110,300, 
again  carrying  us  above  his  normal  range. 

Q  Doctor,  does  that  indicate  to  you  that  in  the  future 
there  may  be  an  osteo  flare-up  in  Mr.  Furr’s  leg?  A 
That  is  definitely  a  possibility. 

Q  And,  if  that  occurs,  what  procedure  would 

521  have  to  be  taken? 

MR.  GALIHER:  I  object  to  that.  That  will 
depend  on  circumstances. 

THE  COURT:  He  said  he  recommended  operating, 
which  was  the  procedure  to  use  if  penicillin  didn’t  clear 
it  up. 
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BY  MR.  BULMAN: 

Q  Doctor,  when  is  the  last  time  that  you  examined 
Mr.  Furr?  A  3-17-52. 

Q  That  is  March  17,  1952.  Would  you  please  tell  us 
what  your  examination  revealed  with  respect  to  his 
right  leg?  A  His  chief  complaint  was  pain  in  the  right 
leg;  the  knee  giving-way,  particularly  on  walking  stairs. 

Q  And  what  else?  A  Examination  revealed  that  the 
gait  is  still  of  the  wobbling  type. 

Q  What  do  you  mean  by  the  wobbling  type? 

THE  WITNESS :  Mr.  Furr,  will  you  demonstrate 
vour  gait? 

BY  MR.  BULMAN: 

Q  No;  tell  us  what  you  mean  by  “wobbling”?  A 
Well,  I  think  there  is  a  very  definite  shift  this  way  (illus¬ 
trating),  and  I  do  call  that  a  wobbling  gait. 

522  Q  Is  that  the  type  of  gait  Mr.  Furr  has?  A 
Well,  I  have  encouraged  his  correction  of  gait  for 
some  time;  reeducation  through  the  proper  gait,  and  he- 
has  been  unable  to  do  it,  and  that’s  all  I  know;  and  he 
has  this  persistent  wobbling  gait. 

THE  COURT :  You  say  you  are  related  to  Mrs.  Furr, 
Mr.  Furr’s  wife? 

THE  WITNESS :  That’s  right. 

THE  COURT:  Then,  I  take  it  you  had  seen  Mr.  Furr 
before  he  was  operated  on? 

THE  WITNESS:  Yes;  I  had  seen  him  socially. 

THE  COURT:  And  did  you  see  him  walk,  then? 

THE  WITNESS:  Oh,  yes. 

THE  COURT:  What  kind  of  gait  did  he  have  then? 

THE  WITNESS:  At  that  time,  he  was  wearing  a 
built-up  shoe. 

THE  COURT:  Did  you  see  him  walk  before  he  got 
the  built-up  shoe? 

THE  WITNESS:  No;  I  haven’t. 

THE  COURT:  You  never  did? 
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THE  WITNESS:  I  may  have,  once,  on  the  beach;  I 
think  I  did,  once,  on  the  beach. 

THE  COURT:  How  did  he  walk  then? 

THE  WITNESS:  Well,  of  course,  on  the  beach,  he 
had  his  toe  up  this  way  (illustrating). 

523  THE  COURT:  Does  he  w’alk  better  or  worse 
now,  than  he  did  before  the  operation? 

THE  WITNESS:  There  is  some  improvement. 

THE  COURT:  There  is  some  improvement? 

BY  MR.  BULMAN: 

Q  With  respect  to  the  condition  of  that  bad  leg,  would 
you  say  it  was  any  better,  or  the  same,  or  worse,  Doc¬ 
tor?  A  I  never  examined  that  bad  leg  prior  to  all  this. 

Q  What  else  did  vour  examination  reveal  on  March 
17,  1952?  A  There  is  some  minimal  bowing;  there  is 
bowing  and  angulation  of  the  right  femur. 

Q  Just  a  moment.  What  is  “bowing”?  A  A  lateral 
curvature  to  the  bone. 

Q  That  is  now  present  in  Mr.  Furr?  A  There  is 
some;  yes. 

Q  Of  the  right  leg?  A  Of  the  right  thigh. 

Q  What  else  is  there  present?  A  An  angulation; 
some  angulation. 

Q  What  do  you  mean  by  “angulation”?  A  You  can 
feel  a  bony  prominence  as  you  palpate  that  scar;  you  can 
definitely  get  a  feeling  of  a  bony  prominence,  suggesting 
a  slight  angle  to  the  bone. 

524  Q  What  else?  A  At  the  juncture  of  the 
middle  and  lower  third,  with  densely-adherent  scar 

tissue  over  the  lower  thigh. 

He  has  a  very  wide  scar  which,  of  course,  like  all  scar 
tissue,  adheres  to  surrounding  structure,  and  the  tissue 
is  not  presently  movable;  it  is  attached  to  the  tissue  be¬ 
neath. 

There  is  marked  crepitation  of  the  knee-joint  on  mo¬ 
tion,  and  flexion  is  limited  to  10  degrees  past  the  right. 
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Q  What  do  you  mean  by  “crepitation”?  A  That 
would  mean  a  cracking  sensation  on  flexing  that  knee- 
joint;  and  flexing  is  limited  to  10  degrees  past  the  right- 
angle.  That  may  be  10  or  15  degrees  past  the  right-angle. 
That  may  be  10  or  15  degrees  past  the  right-angle. 

THE  COURT:  What  is  this  date,  Doctor? 

BY  MR.  BULMAN: 

Q  When  is  the  date  of  your  last  examination?  A 
3-17-52,  the  same  day  as  the  white  count  that  I  read. 

THE  COURT:  You  found  that  there  was  a  bowing 
and  an  angulation  of  the  right  femur? 

THE  WITNESS:  Slight;  yes. 

THE  COURT:  Did  you  take  an  x-ray  in  your  office? 

THE  WITNESS :  No ;  I  didn’t. 

BY  MR.  BULMAN : 

525  Q  Could  you  demonstrate  that,  Doctor — the 
bowing —  to  the  ladies  and  gentlemen  of  the  jury, 
by  exhibiting  the  leg?  A  I  think  we  might.  It  is  more 
determined  by  palpation. 

MR.  BULMAN:  May  we  do  that,  Your  Honor? 

THE  COURT:  Yes. 

(The  plaintiff,  Albert  Furr,  was  examined  by  the  wit¬ 
ness,  in  the  presence  of  the  jury.) 

THE  WITNESS:  Now,  in  deep  palpation,  at  this 
point  (indicating)  we  feel  some  bone  right  over  in  here, 
which  gives  a  suggestion  of  bowing,  coming  out  in  this 
fashion  (indicating),  and  anyone  who  wants  to  feel  that, 
will  get  the  same  impression.  At  this  point  the  bone  is 
very  close  to  the  surface,  and  there  seems  to  be  some 
deviation  at  this  point.  Also,  some  very  rough  decalcifi¬ 
cation  at  this  point;  there  seems  to  be  some  roughening 
in  that  line,  and  that  would  be  determined  by  the  x-ray; 
bony  prominence  at  this  point  (indicating). 

THE  COURT:  We  will  recess  at  this  time. 

(Whereupon,  at  12:30  o’clock  p.m.,  a  recess  was  taken 
to  1:45  o’clock  p.m.) 
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526  AFTERNOON  SESSION 

(Whereupon,  the  trial  was  resumed,  pursuant  to  the 
taking  of  the  recess,  at  1:45  o’clock  p.m.) 

Thereupon, 

Dr.  Joseph  Beinstein 

resumed  the  stand  and  testified  further  as  follows: 

MR.  BULMAN :  Hr.  Galiher  may  examine,  Your 
Honor. 

Cross-Examination 
BY  MR.  GALIHER: 

Q  Dr.  Beinstein,  I  believe  you  have  told  us  that  you 
didn’t  do  anything  for  Mr.  Furr  until  December,  1949? 
A  That’s  right,  sir. 

Q  At  that  time  you  knew  that  he  had  filed  suit  against 
Dr.  Herzmark,  did  you  not?  A  I  don’t  know  whether  I 
knew  it  at  that  time. 

Q  Well,  you  did  know  it  either  at  that  time  or  shortly 
thereafter?  A  Subsequent. 

Q  That  is  a  fact,  isn’t  it?  A  I  don’t  know  the  date; 
I  don’t  know. 

Q  You  have  told  us  the  nature  of  your  relationship 
with  Mr.  Furr?  A  I  have. 

Q  And  Mrs.  Furr?  A  Yes. 

527  Q  And  Mrs.  Furr  is  Mr.  Bulman’s  and  Mr. 
Goldberg’s  secretary,  and  she  is  your  cousin?  A 

That’s  right,  sir. 

Q  Mr.  Furr  is  your  cousin  by  marriage?  A  That’s 
right,  sir. 

Q  How  many  times  have  you  discussed  this  case  be¬ 
fore  today  with —  A  (Interposing)  Oh,  on  numerous 
occasions. 

Q  (Continuing)  — with  Mr.  and  Mrs.  Furr?  A  On 
numerous  occasions. 

Q  How  many  times  have  you  talked  to  Mr.  Bulman 
and  Mr.  Goldberg  about  it?  A  On  two  occasions — you 
mean,  recently? 
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Q  Well,  have  you  talked  to  them  in  the  past  about  it, 
in  addition  to  recently?  A  I  discussed  it  with  Mr.  and 
Mrs.  Furr  long  before  the  suit  was  filed — I  mean,  in  the 
course  of  all  this  surgery,  and  other  complications. 

Q  When  Mr.  Furr  went  to  the  hospital  in  December, 
1949,  you  called-in  Dr.  Everett  Gordon,  an  orthopedic 
surgeon?  A  That’s  right,  sir. 

Q  And  then  he  undertook  to  treat  Mr.  Furr,  did  he, 
in  company  with  yourself,  during  that  confinement?  A 
Dr.  Gordon’s  consultation-opinion  was  recorded  on 

528  the  record  at  that  time,  and  he  did  not  stay  with 
me  in  the  treatment  of  the  case,  during  the  course 

of  hospitalization. 

Q  I  call  your  attention  to  this  notation  in  the  hospital 
record:  “To  services  of  Dr.  Gordon.”  What  does  that 
mean?  A  Because  the  man  was  considered  an  ortho¬ 
pedic  problem,  so  I  admitted  him  to  the  orthopedic  floor. 

I  am  on  the  medical  staff  of  the  University  Hospital, 
and  not  entitled  to  orthopedic  beds. 

Q  And  Dr.  Gordon  was  then  actually  the  attending 
pln’sician,  was  he  not?  A  I  wouldn’t  say  that;  no. 

Q  He  was  on  the  orthopedic  floor?  A  He  was  on  the 
fourth  floor  of  George  Washington  University  Hospital, 
which  happens  to  be  a  surgical  floor. 

Q  Suppose  I  hand  this  to  you,  in  case  you  want  to 
refresh  your  recollection  (handing  document  to  witness). 

Do  you  recall  how  long  he  was  in  the  hospital  at  that 
time?  A  He  was  in  the  hospital  from  12-5-1949  to 
12-14-1949,  and  as  a  matter  of  fact,  I  might  add  that  I 
signed  the  chart  releasing  this  man  from  the  hospital,  and 
not  Dr.  Gordon.  This  is  my  signature. 

Q  And  you  were  able  to  eliminate  the  infection 

529  so  that  nothing  further  was  done,  other  than  the 
administration  of  penicillin?  A  Let  me  say,  “sup¬ 
press  the  infection.” 
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MR.  BULMAN:  Did  you  use  the  word  “suppress”? 
THE  WITNESS:  “Suppress.” 

BY  MB.  GALIHER: 

Q  And,  of  course,  he  was  well  enough  to  be  discharged, 
or  you  wouldn’t  have  discharged  him?  A  With  the  rec¬ 
ommendation  that  therapy  be  continued  on  the  outside, 
which  is  frequent  medical  practice. 

Q  You  mean,  heat-treatments?  A  No;  penicillin  was 
to  be  continued. 

Q  You  had  Mr.  Furr  raise  his  trouser-leg,  Doctor, 
and  you  endeavored  to  show  the  jury  what  you  refer  to 
as  a  bowing?  A  Bowing,  as  determined  by  palpation. 

Q  Did  you  use  that  expression?  A  Bowing,  as  de¬ 
termined  by  palpation. 

Q  The  best  way  to  examine  that  leg  is  by  x-ray,  isn’t 
it?  A  That’s  right,  sir. 

Q  Doctor,  I  want  to  show  you  this  x-ray  of  March, 
1952 — this  is  one  of  the  group  of  x-rays,  Mr.  Bulman — 
I  have  two;  actually,  they  were  taken  at  that  time  by 
Drs.  Groover,  Christie  &  Merritt.  A  May  I  cut 
530  out  the  lateral, — the  bowing  cannot  be  seen  on  the 
lateral ;  I  wall  use  the  “A.P.” 

(An  x-ray  plate  was  placed  in  the  reflector.) 

BY  MB.  GALIHER : 

Q  What  view  is  that?  A  That  is  the  A.P.  view — 
anterior-posterior  view, 

Q  And,  in  the  language  of  a  layman,  how  would  you 
be  looking  at  the  leg?  A  Front  to  back. 

Q  Front  to  back.  All  right,  sir. 

Now,  wmuld  you  put  that  up,  and  tell  us  what  view 
that  is  (indicating)?  A  That  is  a  lateral  view. 

In  this  view,  if  we  are  going  to  see  bowing,  we  would 
see  anterior  bowing — the  front  of  the  leg,  or  the  anterior 
aspect  of  the  leg,  being  in  this  direction  (Indicating). 

Q  Is  there  good  alignment  in  that  photograph?  A 
There  is  fairly  good  alignment  in  that  photograph;  yes. 
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Q  I  beg  your  pardon?  A  There  is  fairly  good  align¬ 
ment  in  that  photograph;  yes. 

Q  And  isn’t  the  only  reference  to  any  bowing,  that 
you  could  make  on  either  that  photograph  or  the  next  one, 
is  that  there  is  a  slight  angulation?  A  There  is 
531  slight  angulation;  by  that,  we  mean  a  deviation — 
as  indicated  by  the  deviation  angle  at  this  point 
(indicating) ;  and  what  I  feel  is  bowing  was  that  merely, 
on  palpation,  this  curvature  here,  approximately  near  the 
old  fracture  site,  due  to  a  great  deal  of  callus  formation. 

Q  Isn’t  that  a  good  result  of  the  femur  fracture,  Doc¬ 
tor?  A  I  would  say,  we  now  have  union;  yes. 

Q  There  is  no  evidence  of  osteomyelitis,  is  there,  Doc¬ 
tor?  A  By  the  time  this  x-ray  was  taken,  the  cystic 
areas  had  disappeared. 

Q  Will  you  please  answer  my  question  specifically, 
if  you  will? 

There  is  no  evidence  of  osteomyelitis,  or  infection, 
there:  is  there,  Doctor?  A  Not  in  this  film. 

Q  And  there  is  no  necessity,  on  the  basis  of  that 
photograph,  to  remove  that  metallic  fragment,  is  there, 
Doctor?  A  That  will  remain  to  be  observed  by  a  sub¬ 
sequent  course.  His  blood  count  happened  to  be  11,000. 

MR.  GALIHER:  That  is  all,  Doctor.  Thank  you. 


532  Redirect  Examination 

BY  MR.  BTTLMAN: 

Q  Doctor,  osteomyelitis  cannot  be  diagnosed  solely 
from  an  x-ray  plate:  isn’t  that  true?  A  The  x-ray  find¬ 
ings  are  extremely  important,  but  in  minimal  amounts  it 
may  not  be  visualized  on  x-ray. 

Q  In  other  words,  that  is  not  the  sole  test  of  osteo¬ 
myelitis,  is  it,  Doctor — x-ray  film?  A  No;  not  the  sole 
test. 

Q  And,  in  order  to  determine  whether  or  not  there 
still  exists  in  Mr.  Furr,  infection,  what  other  tests,  to- 


gether  with  the  x-rays,  have  to  be  made  for  that  deter¬ 
mination?  A  Well,  I  think  that  the  clinical  course  of 
the  patient  is  always  important — whether  or  not  they  have 
fever;  whether  or  not  they  have  localization  of  that  in¬ 
fection  to  the  bone;  localization  in  the  form  of  pain; 
swelling,  tenderness  over  the  bone,  whether  or  not  there 
is  any  evidence  of  a  systemic  infection,  clinically,  with 
high  blood  count. 

Q  What  do  you  mean  by  “systemic”?  A  Any  infec¬ 
tion,  w'hen  large  enough  and  focused  in  a  patella  of  the 
body,  will  give  rise  to  vour  chilling,  your  fever,  vour  loss 
of  weight,  your  poor  appetite,  anaemia,  and  so  on. 
533  I  only  can  say  that  only  time  can  tell  whether 
or  not  wre  may  have  another  flare-up. 

At  the  time  of  this  x-ray,  this  last  plate,  it  looks  good. 

As  I  testified  before,  the  count  was  11,000  at  the  time 
the  last  examination  was  made;  he  vras  still  having  some 
pain  in  the  leg.  Whether  or  not  we  will  have  any  fur¬ 
ther  evidence  of  the  persistence  of  osteomyelitis,  only 
time  can  tell.  It  flared-up  two  years  after  everything 
was  presumed  to  be  quiescent. 

Q  And  what  do  you  mean  by  “presumed  to  be  quies¬ 
cent”?  What  does  “quiescent”  mean?  A  It  means  no 
infectious  activity  in  the  leg;  no  infection. 

Q  With  this  metallic  substance  in  the  bone,  Doctor, 
tell  us  w’hat,  if  any,  possibility  there  is  that  that  may  be 
the  situs  of  a  fracture  infection? 

MR.  GALIHER:  I  object.  He  could  only  speculate 
on  that. 

THE  COURT:  Sustained. 

BY  MR.  BULMAN: 

Q  Did  you  make  a  charge  for  your  services  in  this 
case,  Doctor?  A  Yes;  I  did. 
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537  Dr.  Fred  Oscar  Coe, 

was  called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
and  being  first  duly  sworn,  was  examined  and  testified  as 
follows : 

/ 

Direct  Examination 
BY  MR.  BULMAN: 

Q  Doctor,  would  you  please  state  your  full  name? 
A  Fred  Oscar  Coe. 

Q  And  you  are  a  doctor?  A  Physician. 

Q  And  do  you  pursue  any  specialty,  Doctor?  A 
Radiology,  x-rays  and  radium. 

Q  Are  you  what  is  commonly  referred  to  as  a  radio¬ 
logist — is  that  the  correct  term?  A  Thafs  good  enough 
— radiologist. 

538  Q  With  Doctors  Groover,  Christie  &  Merritt? 
A  I  am  a  senior  partner  in  the  firm  of  Groover, 

Christie  &  Merrit. 

Q  Who,  as  I  understand,  are  x-ray  specialists;  is  that 
correct,  Doctor?  A  Yes. 

Q  Doctor,  did  there  come  a  time  when  you  were  asked 
to  take  an  x-ray  of  Mr.  Albert  Furr?  A  Numerous. 

Q  And  what  was  the  first  x-ray  that  you  took?  A  I 
would  have  to  refer  to  the  record.  It  was  January  2, 
1947 ;  that  is  the  first  examination  that  I  find. 

•  •  •  • 

540  Q  Now,  Dr.  Coe,  at  the  time  these  original  x-ray 
films  were  taken,  was  a  report  of  the  x-ray  findings 

541  made,  a  written  report?  A  Yes.  I  think  I  have 
it  right  here.  What  did  you  say  that  date  was? 

MR.  GALIHER:  January  2,  1947. 

THE  WITNESS :  I  have  that  report,  Emergency  Hos¬ 
pital. 

BY  MR.  BULMAN: 

Q  Do  you  have  that  written  report?  A  I  do;  it  is 
right  here. 
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Q  Would  you  please  give  us  the  date  of  the  x-ray  and 
what  the  x-ray  findings  were,  from  the  film?  A  The  x- 
ray  examination  was  made  on  1-2-47,  which  would  be 
January  2;  and  it  says: 

“Examination  of  the  chest  shows  no  evident  abnor¬ 
mality,  except  that  the  heart  is  at  the  limits  of  normal. 

“Portable  examination  of  the  right  femur  shows  a 
comminuted  fracture  at  the  junction  of  the  middle  third 
of  the  right  femur  angulation  convexed  radially — ”  that’s 
a  typographical  error  “ — convexed  tibially  I  suppose” — 
and  slightly  posteriorly.  There  is  a  Lane  plate  contain¬ 
ing  4  screws  bridging  the  fracture  line.  The  fragments 
are  contacted  for  only  %  their  width.  There  is  a 
detached  fragment  of  bone  lying  mesial  to  the  fracture 
site.” 

542  That  is  the  end  of  it. 

Q  What  do  you  mean  by  “convexed,”  Doctor? 
You  used  several  technical  terms;  I  want  you  to  explain 
them  to  the  jury.  A  When  two  bones  are  angulated, 
this  (indicating)  is  the  convexed  surface,  at  the  top  of 
my  fingers,  and  this  (indicating)  is  the  concave;  so  they 
were  angulated  convexed  tibally. 

•  •  •  • 

543  Q  Would  the  date  of  the  actual  film,  itself,  be 
recorded?  A  It  is. 

Q  And  the  date  of  the  film  was  when?  A  Januarv 
2,  1947. 

Q  With  the  portable  x-ray,  Doctor,  of  the  type  you 
have  just  described,  is  that  developed  immediately,  or 
is  there  a  wet  plate  that  can  be  read  immediately  from 
the  portable  machine?  A  The  portable  has  nothing  to 
do  with  it.  The  film  is  put  through  a  dark  room  and  is 
available  immediately  for  inspection. 

•  •  •  • 

544  THE  COURT:  When  was  the  next  x-ray  taken, 
after  January  second? 


THE  WITNESS:  July  24;  so  the  record  shows. 

THE  COURT:  And  was  that  for  chest  x-rays? 

THE  WITNESS:  No,  sir. 

THE  COURT:  That  was  the  leg? 

THE  WITNESS:  That  was  the  leg. 

THE  COURT:  All  right. 

THE  WITNESS:  On  July  24,  1947: 

“Re-examination  of  the  femur  after  an  interval  of  6 
months  reveals  moderate  callus  formation.  There  is 
still  not  a  solid  bony  union/’ 

BY  MR.  BULMAN: 

Q  When  is  the  next  x-ray  you  took,  Doctor?  A  Ac¬ 
cording  to  my  record,  it  is  March  19,  1949. 

Q  And  would  you  please  tell  us —  A  That  is  not 
correct — oh,  I  beg  your  pardon;  I  am  getting  my  years 
mixed-up — March  19,  1949,  is  the  next  record. 

I  am  trying  to  find  out  where  it  was  made — in  the 
main  office,  I  guess. 

“Examination  of  the  right  femur  shows  a  well  healed 
fracture  of  the  femur  at  the  junction  of  the  middle 
545  and  lower  thirds  with  very  little  deformity.  The 
old  screw  holes  are  still  evident.  There  is  a  small 
spur  on  the  medial  aspect  at  the  upper  margin  of  the 
fracture,  that  is  just  above  the  middle  of  the  femur,  and 
one  isolated  bone  fragment  4  mm.  in  diameter  on  the 
medial  aspect  opposite  the  lower  margin  of  the  fracture. 
There  is  no  evidence  of  disease  of  the  bone.” 

Q  (Interposing)  No  evidence  of  disease  of  the  bone 
on  March  19,  1949?  A  That  is  March  19,  1949. 

Then  the  examination  goes  on: 

“Examination  of  the  right  knee  shows  a  separate  bone 
fragment  13  x  25  mm.  — ” — 

Q  (Interposing)  Is  that  the  right  knee?  What  knee 
was  that  you  just  read  from?  A  The  right  femur,  first. 
The  report  was  made  on  that;  and  then  they  go  on  with 
the  right  knee : 
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“Examination  of  the  right  knee  shows  a  separate  bone 
fragment  13  x  25  mm.  below  the  patella  which  shows 
normal  bone  texture  and  probably  is  the  result  of  a  frac¬ 
ture  early  in  life.  This  is  not  the  location  for  a  separate 
fragment  in  the  so-called  bipartite  patella.  There  is  con¬ 
siderable  osteoporosis  of  disuse.  The  posterior 

546  portion  of  the  internal  condyle  of  the  femur  shows 
an  irregularity  such  as  might  be  produced  by 

slight  impaction  superimposed  upon  osteoporosis,  al¬ 
though  it  may  be  due  to  a  congenital  defect.” 

Q  Let  me  ask  you,  first,  about  this : 

In  your  report — and  I  am  referring  now  to  the  right 
knee — you  say  that  it  shows  a  separate  bone  fragment  18 
x  25  mm.  What  does  “mm.”  stand  for?  A  Millimeter. 

Q  “ — below  the  patella  which  shows  normal  bone  tex¬ 
ture  and  probably  is  the  result  of  a  fracture  early  in  life.” 

Doctor,  after  six  or  seven  months  had  gone  by,  and 
after  a  fracture  has  been  obtained,  can  you  tell  from  an 
x-ray  examination  the  age  of  the  fracture?  A  You 
can’t  tell.  After  a  period  of  three  weeks,  it  is  difficult  to 
tell  whether  it  is  a  fracture. 

Q  So  that,  Doctor,  if  a  fracture  takes  place  in  the 
patella,  and  after  the  passage  of  three  weeks  and  then 
an  x-ray  is  taken,  from  your  x-ray  examination  there  is 
no  way  of  determining  how  old  that  fracture  would  be; 
is  that  correct?  A  That’s  right.  You  can’t  tell  whether 
it  is  a  fracture  or  not. 

THE  COURT:  You  can’t  tell  whether  it  is  a  fracture 
or  not? 

547  THE  WITNESS :  That’s  right. 

THE  COURT:  Then  this  bone  fragment,  that 
you  said  was  the  result  of  a  fracture,  you  don’t  know 
whether  it  was  a  fracture  or  not? 

THE  WITNESS:  I  do  not. 

BY  ME.  BTTLMAN : 

Q  Bnt  your  conclusion  at  the  time  this  x-ray  was 
taken  was  that  it  was?  A  I  don’t  know  who  wrote  that 
report. 
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ME.  GALIHER:  I  think  the  jury  ought  to  hear  that. 
Dr.  Coe  said,  “I  don’t  know  who  wrote  that  report.” 

You  haven’t  shown  that  was  his  opinion;  it  might  have 
been  somebody  else’s,  in  his  office;  he  has  a  number  of 
men  there. 

THE  WITNESS :  The  initial  is  usually  on  it,  but  this 
particular  date  it  is  not— 4-19-49,  I  was  in  Washington— 
oh,  yes;  I  wrote  it;  excuse  me.  It  is  on  the  tail-end  of 
the  report;  I  am  sorry. 

This  report  continues — 

BY  ME.  BULMAN: 

Q  (Interposing)  Let’s  get  to  that  portion,  first.  I  am 
referring  you  now  to  the  examination  of  the  right  knee 
which  “shows  a  separate  bone  fragment  13  x  25  mm.” 

Your  conclusion,  Doctor,  at  the  time  this  x-ray  was 
taken,  was  that  it  “probably  is  the  result  of  a 
548  fracture  early  in  life.” 

So,  Doctor,  at  the  time  you  read  this  x-ray  film, 
you  came  to  the  conclusion  that  this  particular  bone  13  x 
25  mm.  was  a  fracture,  didn’t  youf  A  That  is  recorded 
as  such. 

Q  And  that  was  vour  opinion?  A  That’s  right. 

Q  And  nothing  since  then  has  happened  to  change 
your  opinion,  has  it?  A  Yes. 

Q  What  has  caused  you  to  change  your  opinion?  A 
I  wrote  this  report  on  my  first  probability.  I  did  not  in¬ 
clude  the  numerous  probabilities  that  I  might  have  in¬ 
cluded.  That  would  make  the  report  rather  ponderous 
and  too  hard  to  interpret. 

Q  Did  you,  subsequent  to  the  taking  of  this  x-ray 
film,  have  a  conference  with  Dr.  Herzmark  and  review 
with  him  these  x-ray  films,  and  also  the  x-ray  films  that 
he  had  taken?  A  I  don’t  know. 

Q  You  did  not?  A  I  do  not  know  whether  I  did  or 
not.  I  have  a  great  many  conferences,  and  I  don’t  know 
whether  I  did  or  didn’t.  I  have  no  record  that  I  ever 
made  any  statements  at  that  time. 
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549  Q  didn't  ask  you  about  statements.  I  asked 
you  if  you  reviewed  the  films  that  Dr.  Herzmark 
bad  taken?  A  I  have  reviewed  the  films,  but  I  don't 
know  whether  I  reviewed  them  in  the  presence  of  Dr. 
Herzmark. 

Q  Now,  when  you  say  it  is  probably  the  result  of  a 
fracture  early  in  life,  Doctor,  could  you  positively  say 
that,  in  view  of  the  statement  you  have  just  made  to  His 
Honor,  that  after  three  weeks  it  is  impossible  to  tell  the 
duration  of  a  fracture?  A  Fractures,  so  long  as  the 
fracture  line  is  clear-cut,  can  be  indicated  and  known  to 
be  a  fracture.  After  a  period  of  time,  there  are  nu¬ 
merous  bone  fractures  that  may  not  resemble  a  fracture 
and  not  be  a  fracture  at  all. 

Q  My  question  is,  Doctor,  how  could  you,  from  the 
examination  of  that  film,  March  19,  1949,  come  to  the  con¬ 
clusion  that  you  did,  that  it  was  the  result  of  a  fracture 
early  in  life,  when  you  have  just  told  us  that  after  the 
passage  of  three  weeks  or  more,  it  is  impossible  from  an 
x-ray  examination  to  know  the  duration  of  a  fracture? 
A  I  have  already  answered  that  question.  I  said,  in  my 
first  probability. 

Q  And  the  possibility  is,  or  the  probability  is,  Doctor, 
that  it  might  have  been  at  a  later  date  than  earlier  in 
life,  isn't  it?  There  would  be  that  possibility,  too?  A 
If  it  is  a  fracture,  yes,  sir;  it  is 'possible. 

550  Q  You  then  said  that  this  is  not  the  location  for 
a  separate  fragment  in  the  so-called  bipartite  pa¬ 
tella.  What  do  you  mean  by  that?  A  There  are  cer¬ 
tain  individuals  born,  that  when  the  patella  changes  from 
cartilage  over  to  bone,  which  is  in  two  centers,  or  more 
than  two  centers,  and  those  remain  separated  throughout 
lifp,  they  never  do  join  as  one  distinct  patella. 

Q  And  that  was  not  the  condition  that  obtained  in 
this  particular  casp?  A  The  bipartite  patella,  the  frag¬ 
ments  are  usually  side-by-side,  or  off  the  upper  rim, 
rather  than  off  the  lower  rim. 


Q  So  that  this  was  not  a  bipartite  patella  f  A  No. 

Q  You  excluded  that;  is  that  correct?  A  That  is 
right. 

Q  Now,  you  say  this,  Doctor: 

“The  posterior  portion  of  the  internal  condyle  of  the 
femur  shows  an  irregularity  such  as  might  be  produced 
by  slight  impaction  superimposed  upon  osteoporosis,  .  . 

What  does  that  mean,  in  lay  language?  A  In  other 
words,  when  a  bone  has  not  been  used  to  walk  on,  either 
been  put  up  in  a  cast,  hasn’t  been  used,  sitting  out 

551  on  a  chair,  or  any  other  disuse,  the  bone  undergoes 
what  we  call  osteoporosis.  In  other  words,  the 

bone  salts  disappear  out  of  the  bone,  and  they  are  porous 
and  very  soft  due  to  disuse,  and  they  then,  by  stepping 
on  them,  bearing  weight  on  them,  or  anything  of  that 
sort,  will  sometimes  impact  or  squeeze  down.  They  are 
spongy,  in  other  words. 

Q  Doctor,  where  a  bone  is  encased  in  a  cast  for  a 
long  period  of  time,  you  say  that  osteoporosis  sets-in? 
A  In  all  people  past  childhood ;  yes. 

Q  And  then  does  the  bone  become  more  brittle?  A 
That  is  not  quite  the  right  expression, — “brittle”.  It 
becomes  softer,  and  is  easy  to  impact,  that  is,  to  squeeze 
down. 

Q  And,  if  there  are  adhesions  that  attach  to  a  bone 
of  this  nature,  Doctor,  and  great  force  is  placed  upon  it 
in  manipulation,  might  that  crush  the  bone  or  cause  it  to 
tear  away?  A  I  have  seldom  seen  that  occur. 

Q  You  have  seldom  seen  that  occur?  A  There  are 
brittle-bone  diseases  in  which  it  breaks  when  you  are  try¬ 
ing  to  do  anything  with  it,  but  in  the  true  osteoporosis, 
they  spontaneously  break  frequently,  just  from  the  pull 
of  the  muscles  on  them. 

552  Q  I  didn’t  understand  you,  Doctor.  A  In  os¬ 
teoporosis — may  I  have  a  little  liberty  to  explain 


this? 
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Q  Yes;  take  your  time.  A  In  osteoporosis,  the  bone 
salts  have  disappeared;  that  is,  the  structural  part  of  the 
bone;  it  is  very  soft.  This  is  very  common  in  people 
past,  let’s  say,  forty  or  fifty.  They  ■will  sometimes  crush 
completely  from  the  ordinary  events  of  life — walking 
about,  or  bending  over,  or  lifting  a  window,  or  something 
of  that  kind;  anything  will  cause  them  to  break.  But 
they  are  not  brittle,  in  the  sense  of  the  true  brittle  dis¬ 
ease  of  the  bone,  where  they  break  like — by  anything  you 
do  with  them,  they  would  break. 

Q  Would  you  say  then,  Doctor,  if  the  bone  was  in  a 
cast  for  a  long  period  of  time,  to  say  that  the  bone  be¬ 
comes  brittle  by  reason  of  its  long  stay  in  the  cast,  is 
an  incorrect  statement,  medically?  A  No;  it  becomes 
not  brittle. 

Q  I  am  asking  you.  A  I  would  not  use  the  term 
“brittle.”  It  becomes  soft. 

Q  Would  you  say  that  would  be  a  misnomer,  to  use 
the  word  “brittle”?  A  It  is;  there  is  the  distinction 
between  a  clay  pipestem,  which  is  brittle,  and  a 
553  piece  of  sponge  rubber,  which  is  soft  and  spongy. 

Q  So  that,  medically  speaking,  if  a  bone  is  en¬ 
cased  in  a  cast  for  a  long  period  of  time,  to  use  the  word 
“brittle”  as  the  changes  that  take  place  in  the  bone,  is 
not  correct:  isn’t  that  true,  Doctor?  A  I  think  I  have 
interpreted  that. 

Q  I  am  asking  you  that.  A  Yes;  I  would  rather  not 
call  it  brittle,  but  soft  and  spongy. 

0  And  you  would  not  describe  it  as  being  brittle? 
A  Now,  vou  would  have  to  go  to  the  dictionary  to  find 
out  just  what  “brittle”  means. 

I  think  I  have  explained  that,  that  a  pipestem  is  brittle, 
and  snonge  rubber  if  soft  and  capable  of  being  bent  or 
imoressed. 

0  Let-  me  see  if  I  understand  you  correctly,  Doctor. 

Your  testimony  is,  and  the  illustration  you  gave  is, 
that  when  a  bone  is  encased  in  a  cast,  or  is  not  in  use  for 
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a  long  period  of  time,  it  becomes  spongy  and  porous,  and 
you  describe  it  medically  as  osteoporosis?  A  Correct. 

Q  And,  when  you  have  osteoporosis  of  the  bone,  it  is 
a  soft,  spongy  condition;  correct?  A  That’s  right. 

Q  As  against  that,  and  it  is  contrary  to,  and 

554  you  would  not  describe  it  as  being  brittle ;  and 
“brittle,”  you  have  given  the  illustration  as  being 

the  stem  of  a  clay-pipe?  A  That’s  right. 

Q  So  that  one  is  opposite  to  the  other;  isn’t  that 
true?  A  There  are  modifications  of  pretty  much  the 
same  meaning,  but  that  is  true.  It’s  hard  to  explain. 

Q  Now,  Doctor,  when  is  the  next  x-ray  you  took?  A 
I  didn ’t  finish  that  report. 

Q  It  next  deals  with  the  left  leg?  A  On  the  same 
date,  which  was  March  19, 1949: 

“Examination  of  the  left  knee  shows  generalized  nar¬ 
rowing  of  the  joint  space  with  productive  changes  about 
the  margins  of  the  patella  and  condyles  of  the  femur  and 
tibia.  The  tibia  and  femur  show  less  size  than  the  right 
side  and  there  has  probably  been  a  childhood — “  I  ab¬ 
breviated  “polio”  in  my  record,  but  meaning  poliomyelitis 
“ — with  later  osteoarthritic  changes  of  the  knee  joint.” 

Q  Doctor,  inviting  your  attention  to  January  2,  1947, 
would  you  please  tell  us  what  time  your  staff  begins  tak¬ 
ing  x-rays  at  the  hospital,  what  time  in  the  morning? 
A  Eight-thirty,  usually. 

555  0  Eight-thirty?  A  Eight-thirty,  usually.  They 
send  the  technician  down  for  special  cases  at  any 

time. 

0  Now,  Doctor,  when  is  the  next  x-ray  that  you  took? 
A  March  13,  1952. 

THE  COURT:  We  have  those,  don’t  we? 

MR.  BTTLMAN :  Yes. 

BY  MR.  BTTLMAN : 

Q  Would  you  please  tell  us  what  vour  x-ray  examina¬ 
tion  reveals?  A  (Reading:) 
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“  Examination  of  the  right  femur  reveals  considerable 
thickening  of  the  shaft.  This  is  associated  with  some 
thickening  of  the  cortex  at  the  junction  of  the  middle  and 
distal  third  apparently  either  an  old  osteotomy  or  frac¬ 
ture  site.  There  is  slight  angulation  convexing  lateral. 
There  is  no  evidence  of  osteomyelitis.  There  is  a  me¬ 
tallic  object  imbedded  within  the  bone  at  the  fracture  site 
measuring  1  cm.  in  length.’ ’ 

This  is  signed  by  “U.  V.  Wilcox.” 

Q  Doctor,  I  invite  your  attention  again  to  your  re¬ 
port  of  March  19,  1949,  which  is  an  examination  of  the 
right  femur.  I  ask  you  whether  or  not  your  x-ray  re¬ 
port  indicates  whether  or  not  there  was  a  foreign 
556  metallic  substance  in  the  right  femur  on  March  19, 
1949? 

THE  COURT:  Why  do  you  ask  that  question?  It 
is  conceded  that  there  was. 

MB.  BULMAN :  I  want  to  know  how  thorough  those 
reports  are;  we  don’t  have  the  film  here. 

THE  WITNESS :  It  is  not  recorded. 

Q  BY  MB.  BULMAN:  It  is  not  recorded;  is  that 
correct?  A  I  made  no  mention  of  it  at  the  time — I 
don’t  believe  I  did. 

Q  Now,  Doctor,  I  ask  you  to  look  at  this  x-ray  film, 
February  13,  1947,  marked  Plaintiff’s  Exhibit  No.  3. 
Would  you  please  put  that  in  the  reflector?  A  (Witness 
places  the  x-ray  film  in  the  reflector.) 

Q  Now,  Doctor,  I  ask  you  to  look  at  that  film;  you 
described  in  one  of  your  x-ray  reports  that  a  mesial  frac¬ 
ture  was  present.  Would  you  please  show  us  that?  A 
A  mesial  fragment  was  described. 

Q  A  mesial  fragment.  A  This  is  an  extra  fragment 
of  bone. 

Q  Will  you  please  outline  it,  first,  for  us,  please?  A 
(Witness  illustrated  the  outline.) 
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Q  Would  you  please  tell  us,  Doctor,  how  much  of  a 
fragment  is  that,  in  millimeters'?  A  30  x  93. 

557  Q  30  x  93?  A  That’s  right. 

Q  What  does  that  reduce  that  to,  in  inches,  or 
in  quarter-inches?  A  I  will  give  it  to  you  in  inches. 

Q  Do  you  have  it?  A  Certainly.  1-3/8  by  4,  almost 
exactly. 

Q  Doctor,  will  you  please  tell  us  what  the  width  of 
that  particular  femur  bone  is?  A  iy2  inches,  exactly. 

Q  iy2  inches?  A  That’s  right. 

Q  I  just  have  this  other  film  to  show  you.  Would 
you  put  that  in,  correctly,  please?  A  It  is  pretty  hard 
to  put  this  in  correctly.  (Witness  places  x-ray  film  in  the 
reflector.) 

Q  This  is  dated  October  8,  1946,  Plaintiff’s  Exhibit  1. 
Doctor,  have  you  ever  seen  that  film  before?  A  I  have 
seen  this  film  several  times,  for  that  matter. 

Q  And  was  Dr.  Herzmark  with  you  at  the  time  you 
examined  these  films?  A  I  have  already  answered  that 
question.  I  never  remember  having  had  a  conference;  I 
may  have  had  two  or  three,  but  I  don’t  remember.  I 
have  conferences  all  day  with  doctors. 

558  Q  Do  you  remember  when  it  was  that  you  first 
looked  at  those  x-rays?  A  I  do  not 

Q  Did  you  make  any  note  as  to  when  you  had  this 
conference,  after  the  reading  of  these  x-rays,  or  your  in¬ 
terpretation  of  them?  A  The  only  note  I  have,  is  some¬ 
body’s  telephone  number,  and  I  believe  it  is  yours,  in  my 
handwriting  on  that  subpoena. 

Q  That  is,  to  come  to  court?  A  No;  when  the  films 
were  subpoenaed,  in  my  own  handwriting,  is  a  telephone 
number  of  somebody. 

Q  That  you  would  be  called  on  the  telephone  to  come 
down  here  when  we  were  ready  for  you?  A  I  am  talk¬ 
ing  about  when  the  films  were  originally  shown  in  Mr. 
Galiher’s  office. 


318  A 


Q  But  that  has  nothing  to  do  with  this  film,  because 
this  is  not  your  film?  A  No. 

Q  So,  you  never  took  this  picture?  A  No. 

Q  So,  the  films  you  are  talking  about  are  the  films 
that  were  taken  in  your  office,  or  that  were  taken  in 
Emergency  Hospital;  is  that  correct?  A  That  is  cor¬ 
rect. 

559  Q  I  asked  you,  Doctor,  when  it  was  that  you 
last  examined  these  films,  prior  to  today — you, 

yourself,  examined  these  films,  if  you  remember?  A  I 
don’t  know.  It  was  within,  I  believe,  the  last  week  I  saw 
these  films. 

MR  GALIHER:  Mr.  Bulman,  I  took  them  to  Dr. 
Coe’s  office. 

MR.  BULMAN:  Let  me  bring  it  from  the  witness, 
please. 

THE  COURT :  He  says,  within  the  last  week. 

THE  WITNESS:  I  think  it  was. 

BY  MR.  BULMAN: 

Q  And  who  brought  those  films  to  you?  A  Mr.  Gali- 
her  brought  them  to  me  within,  I  think  it  was  within  the 
last  week.  My  appointment-book  would  show  what  hour 
I  saw  Mr.  Galiher,  if  you  want  to  know. 

Q  And  had  you  seen  them  prior  to  that  time,  Doctor, 
as  far  as  you  can  remember?  A  I  don’t  know.  It  may 
have  been  that  they  have  been  brought  to  my  office  pre¬ 
viously;  I  do  not  know. 

Q  Inviting  your  attention  to  the  right-hand  side  of 
that  film,  would  you  please  show  us,  if  you  can,  in  that 
x-ray  film,  the  patella  of  the  right  knee?  A  I  think  you 
have  put  an  impossible  proposition  up  here,  because 
there  is  a  number  “R”  written  down  there;  whether 

560  that  refers  to  this  knee  (indicating),  to  this  knee 
(indicating),  or  to  this  one,  I  don’t  know. 

Q  Doctor,  if  I  tell  you  that  the  right  knee  has  been 
identified  as  being  this  picture,  by  Dr.  Herzmark,  and  he 
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was  the  one  that  took  it,  would  yon  then  say  it  was  the 
right  knee?  A  I  wouldn’t  say  anything  about  it. 

Q  Would  you  say  that  was  a  picture  of  the  right  knee, 
if  Dr.  Herzmark  said  that  to  you?  A  No;  I  wouldn’t 
It  is  a  picture  of  a  knee.  I  don’t  know  whether  it  is  the 
right  or  left  knee.  I  don’t  know  how  his  film  goes  in. 
The  “R”  is  in-between  here;  that  might  identify  any  one 
of  these,  so  I  don’t  know  which  knee  it  is. 

Q  Does  the  left-hand  side  of  the  picture  show  a  nor¬ 
mal  knee?  A  This  knee? 

Q  Yes.  A  It  does  not. 

Q  That  is  an  abnormal  knee?  A  That  is  an  abnor¬ 
mal  knee. 

Q  Does  the  right  picture  show  a  normal  knee,  whether 
it  be  right  or  left?  A  This  picture  is  a  quite  normal 
knee,  seems  to  be. 

Q  The  right  picture,  then,  is  a  normal  knee? 
561  A  The  film  here  is  a  picture  of  a  quite  normal 
knee. 

Q  With  respect  to  the  patella  of  that  knee,  is  that  a 
quite  normal  patella?  A  The  part  that  is  shown — part 
of  it  is  cut-off,  but  it  is  normal  there. 

Q  Doctor — and  don’t  answer  this  until  Mr.  Galiher 
has  had  an  opportunity  to  object — would  it  be  good  medi¬ 
cal  practice,  Doctor,  to  operate,  if  a  person  complains 
about  the  knee,  to  operate  on  the  femur,  with  that  type 
of  picture  of  the  right  knee,  without  getting  a  more  clear 
view  as  to  what  existed  in  that  knee? 

THE  COURT:  What  type  operation  are  you  talking 
about? 

MR.  BULMAN:  Femur. 

THE  COURT :  What  are  you  going  to  do  to  the 
femur? 

MR.  BULMAN :  Shorten  it  two  inches. 

THE  COURT:  Where? 

MR.  BULMAN:  Below  the  knee. 
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THE  COURT:  Below  the  knee? 

MR.  BULMAN :  I  mean,  above  the  knee. 

THE  COURT :  Hovr  far  above  the  knee? 

Doctor  Coe,  this  is  a  part  of  the  patella  here  (indicat¬ 
ing)? 

THE  WITNESS:  That’s  right. 

THE  COURT:  Is  this  the  femnr,  here,  or  the 

562  shin-bone? 

THE  WITNESS:  This  is  the  femnr  (indicat¬ 
ing),  and  this  is  the  shin-bone  here;  yon  have  got  it  up- 
side-down. 

THE  COURT:  Now,  did  yon  find  ont  from  Mr.  Bnl- 
man  where  the  cnt  was,  on  the  femnr? 

MR.  BULMAN :  We  will  show  the  doctor  on  this  pic¬ 
ture. 

(Connsel  places  x-ray  film  in  the  reflector.) 

THE  COURT :  Here  is  the  knee-joint,  isn’t  it? 

THE  WITNESS:  That’s  right. 

THE  COURT:  This  is  the  femnr,  here  (indicating)? 

THE  WITNESS:  That’s  right. 

TH F  COURT:  The  operation  was  done  on  here;  cor¬ 
rect? 

THE  WITNESS :  That  is  correct. 

THE  COURT:  Now,  if  they  are  going  to  cnt  here 
(indicating),  is  it  necessary  to  take  an  x-ray  of  the  pa¬ 
tella? 

THE  WITNESS :  No. 

BY  MR.  BULMAN : 

Q  If  there  is  a  complaint.  Doctor,  that  there  is  pain 
in  the  patella,  before  the  operation  takes  place,  and  the 
patient  complains  of  pain  in  the  patella,  wonld  it  be 
necessary,  before  the  operation,  to  take  the  picture 

563  of  the  patella?  A  It  is  the  nsnal  procedure — 

THE  COURT:  Just  a  minnte.  Where  is  the 
evidence  that  there  was  pain  in  the  patella? 

MR.  BULMAN:  The  evidence  is  uncontradicted,  that 
at  the  time  of  the  first  visit  of  Mr.  Furr  to  Dr.  Herz- 
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mark’s  office,  he  complained  of  pain  in  the  back  and  pain 
in  the  right  knee. 

THE  COURT:  All  right,  that’s  different  from  pain 
in  the  patella,  isn’t  it? 

MR.  BULMAN :  The  knee  is  the  patella. 

THE  COURT :  That’s  the  whole  knee. 

MR.  BULMAN:  The  patella  is  the  kneecap — that’s 
part  of  the  knee. 

THE  COURT:  The  kneecap — that’s  different.  I  think 
yonr  question  should  be,  that  he  complained  of  pain  in 
the  back  and  pain  in  the  knee. 

MR.  BULMAN :  I  will  reframe  my  question : 

BY  MR.  BULMAN: 

Q  Doctor,  if  a  patient  comes  to  the  physician  and 
complains  of  pain  in  the  back  and  pain  in  the  knee,  and 
an  operation  for  shortening  the  femur  is  suggested,  and 
x-rays  are  taken,  is  it  good  medical  practice  not  to  take 
a  full  and  complete  picture  of  the  knee? 

MR.  GALIHER:  If  Mr.  Bulman  is  going  to  ask  him 
that  question.  I  have  no  objection  to  his  asking  him; 
564  but  he  should  give  him  the  entire  picture;  that  he 
had  a  left  leg  about  2 *4  inches  shorter;  that  Dr. 
Herzmark  gave  him  a  complete  and  thorough  clinical  ex¬ 
amination,  and  examined  him  in  both  legs.  None  of  that 
has  been  included  in  Mr.  Bulman ’s  question. 

THE  COURT:  Well,  what  I  am  concerned  about — 
Dr.  Coe  is  not  an  orthopedic  surgeon,  and  I  am  just  a 
little  confused  as  to — 

MR.  BULMAN:  T  didn’t  ask  him  whether  it  was  good 
practice  as  an  orthopedic  surgeon:  I  asked  him  if  it  would 
he  good  clinical  practice  not  to  take  an  x-ray  of  the  knee. 

THE  COURT:  He  took  an  x-ray,  didn’t  he,  but  half 
of  the  patella  wasn’t  shown? 

MR.  BULMAN:  He  didn’t  take  an  x-ray  of  the  knee; 
he  took  what  purported  to  be  part  of  the  knee,  and  Dr. 
Coe  has  just  said  that  part  of  the  patella  is  masked-out. 

THE  COURT:  That’s  right. 
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MB.  BULMAN :  I  want  to  know  whether,  when  he  con¬ 
templates  an  operation  of  this  type,  he  shouldn’t  have 
taken  an  x-ray  of  the  full  knee. 

THE  COUBT:  When  he  is  going  to  cut  above  the 

knee? 

MB.  BULMAN :  If  he  has  pain  in  the  knee. 

THE  COUBT:  All  right;  I  will  let  him  answer. 

A  It  is  usual  to  take  a  picture  of  the  knee,  if  the  per¬ 
son  complained  of  pain  there. 

565  BY  MB.  BULMAN: 

Q  And,  when  you  take  a  picture  of  the  knee, 
Doctor,  it  would  be  of  the  knee,  so  that  the  entire  outline 
of  the  knee  would  be  present;  is  that  correct?  A  The 
joints  of  the  knee  would  be  shown. 

Q  And,  also,  a  full  x-ray  showing  the  patella  and  its 
proximity  to  the  knee-joint;  is  that  correct?  A  It  is 
included  in  this  view,  the  portion  of  the  patella  that  is 
significant. 

Q  You  say  it  is  included?  A  It  certainly  is. 

Q  Can  you  tell  whether  or  not,  from  that  x-ray  that 
Dr.  Herzmark  took,  whether  or  not  the  patella  in  that 
picture  shows  a  fracture?  A  Why,  certainly,  except 
:if — 

Q  (Interposing)  Let’s  get  your  answer  to  that. 

Your  answer  is,  Doctor,  that  in  the  view  that  Dr.  Herz 
mark  took  of  Mr.  Furr’s  knee  on  October  8,  1946,  that 
you  can  tell  whether  or  not  there  is  a  fracture  of  the 
patella?  What  is  your  answer  to  that?  A  It  excludes 
a  fracture  of  the  patella,  except  there  is  one  small  portion 
out  on  the  very  front,  which  I  don’t  know  how  you  would 
fracture  it  unless  you  shot  it  off. 

Q  So,  Doctor,  from  your  reading  of  that  x-ray,  and 
your  view  of  the  x-rays,  would  you  say  that  as  of 

566  October  8th,  1946,  the  patella  of  Mr.  Furr  was  not 
fractured?  A  I  would  say,  positively. 

Q  You  would  say,  positively  so?  A  I  would. 
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Q  All  right.  Doctor,  I  ask  you  to  look  at  x-ray  file 
dated  3-1-49  and  ask  you  to  look  at  the  picture  that  is 
demonstrated  on  the  left-hand-  side,  and  I  invite  your  at¬ 
tention  to  the  region  of  the  knee. 

I  also  invite  you  to  the  region  of  the  patella,  and  ask 
you  whether  or  not  there  is  demonstrated  in  that  film  a 
bone  fragment  of  13  x  25  mm.? 

THE  COURT:  You  mean  this  here  (indicating)? 

MR.  BULMAN:  Yes,  sir.  I  don’t  know  whether  the 
jury  can  see  it.  A  (After  measuring.)  That  is  near 
enough — 13  x  26  or  ’7. 

Q  And  I  ask  you,  Doctor,  what  that  fragment  is? 
A  It  has  already  been  stated;  it  is  a  bone  fragment  of 
calcified  material. 

Q  It  is  a  bone  fragment;  is  that  correct,  Doctor?  A 
Yes. 

Q  Is  that  as  a  result  of  a  fracture?  A  I  would  cor¬ 
rect  that — no;  I  did  not  say  that.  It  is  a  fragment  of 
bone,  or  it  is  bone — leave  off  the  word  “fragment”;  just 
say  it  is  the  bone. 

567  Q  It  is  a  bone  ?  A  It  is  a  bone. 

Q  All  right.  Now,  Doctor,  the  x-ray  film  which 
you  observed  and  first  testified  to,  on  October  8,  1946, 
had  no  such  fragment  there;  is  that  correct?  A  Had  no 
such  bone  there. 

Q  Had  no  such  bone  there?  A  That’s  right. 

Q  Now,  Doctor,  what  is  your  opinion  as  to  whether 
or  not  that  is  not  as  a  result  of  a  fragment,  that  bone? 
A  Basing  this — and  if  I  may  have  permission  to  review 
the  film  that  I  just  got  through  seeing,  in  which  I  said 
that  there  was  no  fracture  there — on  the  film  made  Octo¬ 
ber  8,  1946,  that  patella  measures  43  x  24  mms.,  and 
there  is  no  bone  fragment  present. 

On  the  film  made  March  3,  1949,  the  patella  measures 
47  x  26. 

Q  Now,  what  is  the  difference  in  the  size?  A  They 
are  the  same  size. 
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MR.  BULMAN:  May  I  have  those  figures  read? 

THE  REPORTER :  (Reading) 

.  .  on  the  film  made  October  8,  1946,  that  patella 
measures  43  x  24  mms,  and  there  is  no  bone  fragment 
present.” 

THE  WITNESS:  It  is  an  insignificant  differ- 

568  ence,  3  or  4  mms.,  that’s  all. 

THE  COURT:  Can  you  show  the  jury  on  that 
scale.  Doctor,  approximately  the  size  of  a  millimeter? 

MR.  GALIHER:  Would  you  walk  right  down  here, 
please. 

THE  WITNESS:  I  believe  they  can  comprehend  it 
in  inches;  and  it  takes  25-mms.  to  make  an  inch. 

THE  COURT:  l/25th-of-an-inch? 

THE  WITNESS:  l/25th-of-an-inch  is  a  millimeter. 

BY  MR.  BULMAN : 

Q  An  inch  is  how  much?  A  25-mms. 

Q  Give  us  the  patella  measurement  in  inches.  A  In 
inches? 

Q  Yes.  You  are  now  measuring  the  length  of  the 
patella. 

THE  COURT:  In  inches? 

MR.  BULMAN':  In  inches. 

THE  COURT:  On  which  photograph? 

MR.  BULMAN’ :  On  March  1,  1949. 

THE  WITNESS:  It  is  l-15/16ths. 

THE  COURT:  By  what? 

BY  MR.  BULMAN: 

Q  Is  this  the  patella,  right  here  (indicating)  ?  A 
Yes. 

569  Q  What  is  the  measurement  of  the  length  of  it? 
A  It  is  l-15/16ths. 

Q  So,  it  is  almost  two  inches  long — right?  A  (Meas¬ 
uring.)  And  an  inch,  exactly. 

Q  You  have  measured  the  bone,  the  other  piece  of 
bone;  right? 
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Now  I  want  yon  to  measnre,  Doctor — 

THE  COURT :  First,  let’s  get  the  patella  in  inches,  in 
that  pictnre  of  October  8th. 

MR.  BULMAN:  Jnst  a  minute,  Doctor.  It  is  1-15/ 
16ths  inches  long. 

THE  COURT:  The  March  first  photograph,  the  Doc¬ 
tor  just  measured  it;  that  is  l-15/16ths  by  one-inch? 

MR.  BULMAN:  That’s  right. 

THE  COURT:  Now,  I  want  the  measurements  on  the 
October  8,  1946,  in  inches. 

MR.  BULMAN :  That’s  what  we  are  doing  now. 

THE  COURT:  All  right. 

THE  WITNESS:  (After  measuring)  l-15/16ths. 

BY  MR.  BULMAN: 

Q  Now,  tell  us  about  the  width  of  it.  A  (Witness 
measures  on  the  film.) 

Q  Wait  a  minute,  Doctor;  you  are  going  into  the 
black  area  there.  A  I  am  not  going  into  the  black 
570  area.  I  can’t  measure  the  complete  width  of ,  it, 
because  some  is  obscured. 

Q  So  then,  Doctor,  your  statement  that  you  just  here¬ 
tofore  made,  that  they  both  measure  the  same,  is  incor¬ 
rect?  A  The  length  of  it  is  exactly  the  same. 

Q  I  didn’t  ask  you  that.  You  may  be  seated.  A 
(Witness  resumes  the  witness-stand.)  I  will  stick  to  my 
statement, — it  is  correct. 

BY  MR.  BULMAN: 

Q  Now  you  are  changing  back,  that  it  is  correct?  A 
Yes;  that  the  sizes  are  the  same. 

Q  Now,  Doctor,  I  want  you  to  come  down — 

MR.  GALIHER:  He  answered  you  that  the  sizes — 

THE  COURT:  Wait  a  minute:  let’s  not  have  this 
bickering  back  and  forth  between  counsel.  If  there  is  an 
objection,  make  it  to  the  Court. 

MR.  BULMAN :  All  right,  Your  Honor. 

BY  MR.  BULMAN: 


326  A 


Q  Now,  Doctor,  does  the  bone  fragment  grow  and  get 
larger  in  the  patella  in  a  period  from  1946  to  1949? 

THE  COURT:  What  bone  fragment? 

MR.  BULMAN:  The  patella,  itself. 

THE  COURT:  Do  yon  call  that  a  bone  fragment? 

MR.  BULMAN:  No.  The  patella,  itself,  does  that 
grow  and  increase  in  size? 

571  THE  WITNESS:  No;  certainly  not  The  pa¬ 
tella  does  not  increase  in  size  after  21  years  of  age. 
BY  MR.  BULMAN: 

Q  Yon  testified,  just  awhile  ago,  that  on  the  film  made 
10-8-46,  the  patella  was  43  x  24-mms.,  and  there  was  no 
bone  fragment  in  the  film  made  on  March  3rd,  1949;  and 
then  yon  said  that  in  the  film  of  March  3,  1949,  the  pa¬ 
tella  measnred  47  x  26,  so  that  the  patella  in  length  in¬ 
creased  from  43-mms.  to  47-mms.?  A  And  yon  will 
notice  that  I  jnst  remeasnred  it,  with  yonr  consent,  and 
gave  it  to  His  Honor ;  and  they  are  the  same  length.  Three 
millimeters  is  pretty  small  measnrement. 

Q  Doctor,  yon  are  familiar  with  the  manipnlation  of 
adhesions  to  the  patella,  are  yon  not — yon  are  familiar 
with  that  practice?  A  I  am  not  familiar  with  the  mani¬ 
pnlation  of  a  patella,  except  in  a  redaction  of  a  disloca¬ 
tion  of  the  patella;  yes. 

Q  Are  yon  familiar  with  the  practice  of  manipnlation 
to  break  adhesions?  A  I  believe  that  I  refnse  to  an¬ 
swer  that  question. 

Q  Yon  are  not  familiar?  A  I  have  helped  and  as¬ 
sisted  at  it,  many  times,  bnt  that  has  been,  of  course, 
many  years  ago. 

572  Q  Doctor,  where  a  bone  is  in  such  condition  as 
yon  have  described  it,  as  having  osteoporosis,  and 

there  are  adhesions  that  attach  to  that  area,  and  there  is 
pressure  brought,  in  the  effort  to  release  those  adhesions, 
and  the  force  that  is  placed  upon  the  member,  or  the  leg, 
is  so  great  that  the  adhesions  break  with  an  audible 
sound,  would  that  force  be  sufficient,  Doctor,  if  applied 
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to  a  bone  which  was  suffering  from  osteoporosis,  to  puff 
away  a  portion  of  that  bone  to  which  the  adhesions  are 
attached? 

MR.  GALIHER:  If  Your  Honor  please,  there  is  no 
showing  that  that  happened  here.  In  line  with  the  ob¬ 
jection  made  by  Mr.  Bnlman  on  yesterday,  I  don’t  think 
that  is  a  proper  question. 

MR.  BULMAN:  Dr.  Herzmark  testified  it  could  hap¬ 
pen. 

THE  COURT:  You  can  put  to  Dr.  Coe,  if  Dr.  Coe 
admits  he  is  qualified  to  answer  the  particular  question, 
what  Dr.  Herzmark  testified  that  he  did  to  the  knee,  or 
what  the  plaintiff  testified  that  he  did  to  the  knee,  and 
then  profound  vour  hypothetical  question. 

MR.  BTTLMAN:  Affright. 

BY  MR.  BULMAN: 

Q  Doctor,  assume  these  facts:  that  the  length  in  ques¬ 
tion  was  immobilized  from  October  8,  1946,  to  July  2, 
1949,  and  that  the  knee — 

573  THE  COURT:  July  2,  1949? 

MR.  BULMAN:  July,  1948 — July  2,  1948. 

THE  WITNESS:  How  many  months  is  that,  will  you 
give  me  that? 

THE  COURT:  Wait  a  minute;  wait  a  minute.  It’s 
July  2, 1947,  isn’t  it? 

MR.  BULMAN :  I  have  it  here.  Your  Honor — 

MR.  GALIHER :  If  Your  Honor  please,  the  testimony, 
as  I  recall  it,  shows  that  even  before  that  time,  there  was 
this  cast  nut  on  when  hot  weather  came  along,  from  the 
hip  down  to  the  knee,  which  I  do  not  believe  would — 

MR.  BULMAN:  (Interposing)  The  knee  was  stiff. 

THE  COURT :  But  the  operation  was — 

MR.  BULMAN :  July  2,  1948. 

THE  COURT:  The  operation  was  12-17-46,  the  origi¬ 
nal  operation. 

MR.  BULMAN:  That  is  correct. 
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THE  COURT:  This  manipulation  yon  are  talking 
abont  was  January  2,  1947,  was  it  not? 

MB-  BULMAN:  July  2,  1947.  I  am  talking  about 
the  second  manipulation,  not  the  original  manipulation. 
The  time  when  the  adhesions  were  broken  was  July  2, 
1948.  The  time  of  the  angulation  manipulation  was  Jan¬ 
uary  2,  1947.  (This  doesn’t  concern  you.  Doctor.)  That’s 
18^2  months,  approximately. 

574  MB.  GALIHER:  Your  Honor,  if  this  may  help: 

the  testimony  is  that  this  man  went  to  Florida,  and 
went  in  the  water.  I  don’t  believe  the  testimony  shows 
that  the  knee  was  immobilized  at  that  time,  and  that  was 
in  1947. 

THE  COURT:  He  had  a  special  cast  that  ran  from 
the  waist  to  the  knee,  I  believe. 

MB.  BULMAN:  Do  you  want  the  chronology,  Your 
Honor,  on  that? 

THE  COURT:  No;  I  have  the  chronology.  I  want 
to  make  sure — July  2, 1948;  that’s  right. 

THE  WITNESS:  1948? 

MR.  BULMAN:  1948. 

THE  COURT:  From  December  17,  there  was  a  cast 
on  the  leg,  from  the  region  of  the  chest,  or  the  waist — 
it  depends  on  what  the  jury  believes — and  that  cast  was 
on  there  until  sometime  in  1947,  when  the  plaintiff  went 
to  Florida,  at  which  time  a  lighter  type  cast  was  put  on 
plaintiff,  between  the  hip  and  the  knee.  And,  as  I  recall, 
plaintiff  testified  he  was  in  Florida  a  month? 

MR.  BULMAN :  That  is  correct,  sir. 

THE  COURT:  Do  you  have  the  date  when  the  other 
cast  was  put  on,  and  this  light  cast  was  removed? 

MR.  GALIHER:  I  believe  that  was  May  26,  Your 
Honor. 

MR.  BULMAN:  May  26,  when  he  first  visited 
575  the  doctor. 

THE  COURT:  When  did  he  come  back  from 

Florida? 
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THE  WITNESS:  May  26— he  came  back  a  little  (ear¬ 
lier,  but  that  is  the  first  time  the  doctor  saw  him. 

MR.  GAMHER:  That  was  the  date  he  came  back 
from  Florida. 

THE  COURT:  And  then  the  other  cast  was  on  until 
July  2, 1948. 

MR.  BULMAN :  And  then,  in  successive  casts,  he  was 
taken  to  and  from  the  hospital. 

THE  COURT:  But  the  time  of  the  manipulation, 
that’s  what  you  want  to  ask  the  doctor. 

MR.  BULMAN :  Then,  from  May,  1947,  when  he  came 
back  from  Florida,  a  new  cast  was  put  on,  a  light  cast 
was  put  on;  and  from  that  time  on,  until  July  2,  1948, 
successive  casts  immobilizing  the  leg  were  put  on;  and  as 
of  July  2,  1948,  Doctor,  the  knee  was  stiff;  adhesions 
were  present  in  and  about  the  knee;  a  manipulation  was 
performed  to  free  the  adhesions;  pressure  was  put  on  to 
free  the  adhesions,  in  such  a  manner  that  when  the  adhe¬ 
sions  broke  in  and  about  the  knee,  there  was  an  audible 
sound  in  the  operating-room,  as  a  result  of  the  pressure 
that  was  put  on — 

THE  COURT :  What  do  you  mean  by  an  audible  sound 
in  the  operating-room? 

576  MR.  BULMAN :  It  was  audible. 

THE  COURT:  It  was  an  audible  sound  to  the 
doctor  and  to  the  plaintiff? 

MR.  BULMAN:  It  was  an  audible  sound  to  the  doc¬ 
tor  and  to  the  plaintiff,  of  the  breaking  of  the  adhesions; 
when  this  took  place,  the  leg  (indicating)  was  able  to  be 
flexed  to  its  full  extent. 

THE  COURT :  You’ve  got  the  wrong  leg. 

MR.  BULMAN :  (Continuing)  — and,  thereafter,  Doc¬ 
tor,  the  right  leg,  from  above  the  knee,  the  right  knee  all 
the  way  down  to  the  calf  (indicating)  was  a  mass  of 
bruises.  The  doctor  testified — 

MR.  GAL1HER :  You  mean  it  was  black-and-blue,  the 
testimony  was. 
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MR.  BULMAN:  It  was  black-and-blue,  and  braised. 

There  is  testimony  here  that  the  doctor  said  it  was 
very  difficult  to  perform  the  manipulation,  and  that,  in 
applying  the  force,  that  it  almost  broke  his  arm. 

Now,  Doctor,  would  a  force  of  that  kind,  a  pressure  of 
that  kind,  placed  upon  a  bone  that  was  suffering  from 
osteoperosis,  would  that  tend  to  crack  or  break  or  tear 
away  the  bone? 

MR.  GALIHER:  I  object  to  that.  There  is  no  show¬ 
ing  on  the  film  that  that  is  what  occurred;  and  that  is  the 
best  evidence. 

577  THE  COURT:  There  is  no  showing  on  the  film 
that  what  occurred? 

MR.  GALIHER:  Mr.  Bnlman  is  asking,  would  some¬ 
thing  tend  to  cause  a  fracture? 

MR.  BULMAN :  What  effect  would  that  pressure 
have  on  the  bone? 

MR.  GALIHER:  If  the  later  films  show  it  is  a  frac¬ 
ture,  that’s  one  thing;  but  if  they  don’t,  it  certainly  is  not 
at  all  significant,  and  the  best  evidence,  I  submit,  would 
be  these  films  that  we  have  here. 

MR.  BULMAN:  But  I  can  still  ask  a  question,  based 
on  the  evidence,  of  an  expert  witness. 

THE  COURT :  I  will  allow  that. 

MR.  BULMAN:  You  may  answer  that  question,  Doc¬ 
tor. 

THE  WITNESS :  It  could,  but  not  necessarily. 

BY  MR.  BULMAN: 

Q  It  could,  but  not  necessarily?  A  That’s  right. 

Q  Would  a  bone  of  that  character  be  more  likely  to 
tear  and  break  than  would  a  bone  that  was  free  of  osteo¬ 
porosis?  A  Certainly. 

Q  And  would  a  bone  of  that  character,  and  less 
pressure  and  less  force  than  a  healthy  bone?  A  It 
would. 

578  Q  Keep  your  voice  up.  A  Yes,  sir;  it  would 
Q  And  would  the  degree  of  force  that  would  be 
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necessary  in  the  manipulation  of  this  type  of  bone  be 
commensurate  with  the  amount  of  osteoporosis  there  was 
in  the  bone?  A  You  have  asked  a  question  that  can’t 
be  answered. 

Q  Let  me  ask  you  this  question,  Doctor:  Would  it 
be  good  medical  practice,  Doctor,  to  determine  by  x-ray, 
first,  the  condition  of  the  bone  before  the  operation,  to 
break  the  adhesions,  be  performed,  in  the  light  of  the 
history  of  this  long  immobilization  of  the  leg?  A  Not 
necessarily;  it  usually  would  be  done  to  find  out  what  the 
situation  was. 

Q  But  would  it  be  good  medical  practice  to  do  so? 
A  Yes. 

Q  Yes?  A  Yes. 

THE  COURT:  Doctor,  I  don’t  recall  whether  I  re¬ 
member  your  answer.  Did  you  testify  that  this  bone  (in¬ 
dicating)  was  a  fracture? 

THE  WITNESS:  I  did  not,  sir. 

MR.  BULMAN :  I  didn’t  get  your  question,  Your 
Honor. 

THE  COURT:  I  asked  the  doctor  whether  his  testi¬ 
mony  was  that  this  piece  of  bone  here  (indicating) 
579  was  a  fracture.  He  said  he  did  not  testify  to  that 
BY  MR.  BULMAN: 

Q  Well,  Doctor,  when  you  made  your  report  on  March 
19, 1949,  and  you  wrote  this : 

“Examination  of  the  right  knee  showed  a  separate 
bone  fragment  13  x  25  mm.  below  the  patella  which  shows 
normal  bone  texture  and  probably  is  the  result  of  a  frac¬ 
ture  early  in  life.” 

Have  you  changed  your  opinion  as  to  whether  or  not 
that  bone  is  a  result  of  a  fracture?  A  I  certainly  have. 

Q  And  you  say  now,  it  isn’t  the  result  of  a  fracture? 
A  I  wouldn’t  say  that. 

MR.  BULMAN :  His  Honor  just  asked  you. 
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THE  COURT:  He  said  lie  didn’t  testify  that  there 
was  a  fracture. 

MR.  BULMAN:  I  am  asking  him  now,  is  it  the  result 
of  a  fracture? 

THE  WITNESS:  I,  from  my  measurements  that  I 
have — 

MR.  BULMAN:  No;  I  am  not  asking  from  any  meas¬ 
urements.  Answer  the  question. 

THE  WITNESS :  I  will  not  answer  your  question. 

BY  MR.  BULMAN : 

Q  Now,  Doctor,  you  looked  at  an  x-ray  of  this 

580  identical  knee : 

t( Report  of  roentgen  findings  in  the  case  of  Mr. 
Albert  Furr,  3-19-49  for  Dr.  Everett  Gordon.” 

A  That  is  correct 

Q  You  then  took  an  x-ray  film;  is  that  correct?  A 
That  is  correct. 

Q  You  made  an  examination  of  the  right  knee?  A 
That’s  right. 

Q  Which  “shows  a  separate  bone  fragment  13  x  25- 
mm.”  Is  that  correct?  A  That  is  correct 
Q  Is  that  the  bone  fragment  we  are  alluding  to?  A 
That  is  correct. 

Q  (Reading:) 

“The  patella  which  shows  normal  bone  texture.” 
i  That’s  correct?  A  That  is  correct 

Q  And  this  is  your  conclusion,  based  on  your  read¬ 
ings?  A  Reading  of  that  film  at  that  time. 

Q  (Reading:) 

“ — and  probably  is  the  result  of  a  fracture  early  in 
life.” 

Wasn’t  that  your  conclusion  at  the  time  you 

581  looked  at  this  bone  fragment  on  3-19-49?  A  That 
is  correct 

Q  Is  that  your  conclusion,  today?  A  It  is  not 
Q  What  is  the  difference?  A  Will  you  please  turn 
that  card  over  and  see?  Is  there  a  history  on  that  card, 
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right  on  the  card  yon  are  reading  there?  Yon  read  it. 
What  does  it  say?  Is  there  any  history  here?  A  It 
says: 

“Clinical  data:  Both  knees  and  right  femur.* * 

A  Right 

Q  What  does  that  mean?  A  That  means  that,  at  the 
time  I  interpreted  that  film,  I  had  no  clinical  data  on  what 
had  occurred  over  a  period  of  time  in  this  case;  and, 
therefore,  yon  will  notice  I  nsed  the  word  “probably,** 
and  I  have  already  explained  that  that  was  my  best 
opinion  based  npon  a  single  examination. 

Now,  I  have  measured  this  patella  before  any  manipu¬ 
lation  was  performed,  and  the  patella  has  the  same 
amount  of  substance  after  the  manipulation  as  it  did  be¬ 
fore  the  manipulation. 

Q  And  is  it  your  testimony,  Doctor,  that  on  the  origi¬ 
nal  films  taken  by  Dr.  Herzmark,  that  no  portion 
582  of  the  patella  is  masked-out?  A  No;  I  said,  a 
portion  was  masked-out. 

Q  And  is  the  view  that  is  in  Mr.  Herzmark’s  film  as 
clear  as  the  view  in  the  x-ray  of  3-1-49?  A  On  this 
film  made  10-8-46,  the  upper  portion  of  the  patella  shows; 
the  portion  of  the  patella  that  is  next  to  the  femur  shows; 
the  lower  portion  of  the  patella  shows.  There  is  the 
usual  configuration  over  the  point  where  it  is  masked. 

Q  But  you  can’t  see  it,  because  it  is  masked?  A  I 
can’t  see  one  portion  out  front,  the  very  front  of  the 
patella, 

Q  And,  Doctor,  you  can’t  see  the  area  where  this 
bone  fragment  is  on  that  film,  as  clearly  as  the  one  taken 
in  March?  A  That’s  just  what  I  can  see. 

Q  You  can?  A  I  can  see  the  portion  that  is  in¬ 
volved. 

Q  That  is  your  testimony?  A  That  is  my  testi¬ 
mony. 

Q  Now  that  you  have  the  clinical  history  given  to  you, 
as  I  outlined  in  the  hypothetical  question,  about  the 
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manipulation;  you  have  a  history  of  osteoporosis;  you 
have  a  separate  bone  fragment,  which  you  said  was  prob¬ 
ably  a  fracture, — your  conclusion  now  is  that  this  mani¬ 
pulation  could  not  have  caused  this  particular  bone 

583  fragment?  A  I  did  not  testify  to  that. 

Q  Could  it  have  caused  that  particular  fracture, 
that  probable  fracture?  A  I — 

Q  Could  it  have  caused  that  probable  fracture? 

MR.  GALIHER:  I  submit  the  doctor  is  entitled  to 
answer  the  question  before  Mr.  Rulman  goes  on  to 
another  question. 

MR.  BULMAN :  I  am  sorry. 

THE  WITNESS:  Would  you  please  read  the  ques¬ 
tion? 

THE  REPORTER:  (Reading) 

“Now  that  you  have  the  clinical  history  given  to  you, 
as  I  outlined  in  the  hypothetical  question,  about  the 
manipulation;  you  have  a  history  of  osteoporosis;  you 
have  a  separate  bone  fragment,  which  you  said  was  prob¬ 
ably  a  fracture, — your  conclusion  now  is  that  this  manipu¬ 
lation  could  not  have  caused  this  particular  bone  frag¬ 
ment?” 

THE  COURT:  He  said  he  never  testified  to  that, 
didn’t  he? 

i  MR.  BULMAN :  I  don’t  know ;  I  asked  him. 

THE  WITNESS :  I  have  never  said  that. 

BY  MR.  BULMAN: 

Q  Well,  Doctor,  would  you  explain  to  us  where 

584  this  bone  fragment  came  from?  A  Yes. 

Q  All  right;  tell  us?  A  You  have  noticed  that 
I  have  measured,  calibrated  the  bone  which  is  present. 

One  can  see  from  this  film  that  the  front  surface  of 
the  patella  is  following  the  usual  curve,  as  you  might  ex¬ 
pect,  if  you  looked  up  Pennsylvania  Avenue,  that  it  con¬ 
tinues  Pennsylvania  Avenue ;  but  this  has  a  normal  curve. 
There  is  no  change  at  this  time  in  the  lower  aspect,  and 
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there  is  no  evidence  of  a  bone  fragment,  where  it  is  shown 
at  a  later  date. 

Bone  fragments  can  appear  in  hemorrhage,  or  in  the 
patella  ligaments,  at  any  time  after  the  early  portions  of 
life.  And  they  will  have  not  only  the  appearance  of 
bone  npon  x-ray,  but,  actually,  if  they  are  sectioned 
pathologically,  they  will  have  exactly  the  same  structure 
in  a  so-called  “charlie  horse”,  or  some  hematoma,  that  is 
a  hemorrhage,  that  might  occur  in  that  area. 

This  patella  has  the  same  dimensions  after  the  mani¬ 
pulation  that  it  had  before,  and  you  can’t  take  a  piece 
off,  and  still  have  the  same  dimensions  of  a  bone ;  that  is 
impossible. 

Q  Now,  Doctor,  what  is  your  conclusion  as  to  the 
etiology  of  this  bone,  why  this  bone  is  there? 
585  “Etiology”  means  what  created  it.  A  It  is  calci¬ 
fication  either  in  the  capsule  of  the  patella,  or  it  is 
calcification  in  the  patella  ligaments. 

Q  This  is  not  in  the  patella  area;  it  is  outside  the 
patella  area,  isn’t  it?  A  Yes.  In  the  patella  ligaments, 
or  in  a  capsule  which  is  extended  down  lower  than  usual. 

Q  If  that  is  bone,  would  you  consider  that  bone  that 
you  saw?  A  I  would  say  that  it  is  absolutely  bone;  it 
contains  normal  bone  structure. 

Q  Now,  Doctor,  how  long  does  it  take  a  hemorrhage 
to  go  from  a  blood-clot  to  full-grown  bone — what  is  the 
etiology;  what  is  its  life,  or  what  time  does  it  take  to  go 
from  a  blood-clot  to  calcium,  which  bone  is — how  long 
does  it  take?  A  That  is  a  variable  period.  I  saw  one 
recently,  that  was  less  than  three  weeks. 

Q  And  it  went  from  a  blood-clot  to  bone  in  three 
weeks;  and  would  you  say  it  would  reach  that  size?  A 
Oh,  yes ;  much  larger. 

Q  And  would  you  say,  Doctor,  if  you  had  a  hemor¬ 
rhage  to  this  extent;  that  there  must  have  been  tearing 
of  tissue  in  that  area  to  cause  that  hemorrage?  A  Yes. 
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Q  And  would  that  be  attendant  with  pain?  A 

586  Certainly. 

Q  And  would  it  require,  in  good  medical  prac¬ 
tice,  that  an  x-ray  be  taken  after  the  manipulation?  A 
No. 

Q  It  would  not?  A  No. 

Q  Let  me  ask  you  this,  Doctor:  The  manipulation 
in  this  case  was  done  on  July  2,  1948,  and  your  x-ray 
film  was  taken  on  3-19-49.  Is  it  possible  for  this  bone 
fragment  to  be  created  during  that  time?  A  It  is. 

MR.  BULMAN :  I  have  no  more  questions. 

Cross-Examimatum 
BY  MR.  GALIHER: 

Q  Doctor,  I  believe  these  are  your  last  x-rays,  March, 
1952.  Doctor,  what  does  the  x-ray  show  with  respect  to 
the  shortening-of-the-femur  operation  which  took  place? 
A  The  whole  femur  is  not  included,  and  therefore  it 
cannot  be  answered. 

Q  Doctor,  what  is  this,  right  here  (indicating)?  A 
It  is  a  piece  of  metal;  I  can’t  tell  whether  it  is  a  drill.  It 
has  no  screw-marks,  so  I  should  judge  it  is  a  piece  of  a 
drill,  a  bone-drill. 

MR.  BULMAN :  Will  you  identify  it  as  to  date? 

587  MR.  GALIHER:  March,  1952. 

THE  WITNESS:  It  looks  like  a  bone-drill,  to 
me. 

BY  MR.  GALIHER: 

Q  What  is  the  condition  of  the  bone  in  the  region  of 
the  metallic  substance?  A  Very  good. 

MR.  GALIHER:  That  is  all;  thank  you,  Doctor. 

MR.  BULMAN :  Doctor,  the  Judge  would  like  to  ask 
you  a  question. 

THE  COURT:  In  that  x-ray  of  December  5,  1949, 
can  you  tell,  Doctor,  whether  or  not,  by  looking  at  that 
picture,  there  is  any  evidence  of  osteomyelitis? 
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THE  WITNESS:  As  to  active  osteomyelitis,  I  can’t 
say. 

THE  COURT :  Directing  your  attention  to  these  marks 
here,  do  they  indicate  anything  to  yon? 

THE  WITNESS:  The  old  screw-marks.  The  four 
screws  were  put  in  at  one  time,  and  there  are  four,  there 
seem  to  be  four  holes,  that  are  screw-holes. 

Redirect  Exammatwn 
BY  MR.  BULMAN: 

Q  Doctor,  let  me  ask  yon  this:  Is  there  any  seques¬ 
trum  in  that  film?  A  There  is  one  fragment  of  bone 
here;  it  is  about  nearly  1/4-inch  in  diameter,  lying  on 
the  mesial  aspect,  that  might  be  a  small  sequestrum;  I 
couldn’t  be  sure  whether  it  is  or  not.  It  is  hardly 
588  as  dense  as  the  usual  sequestrum. 

Q  Doctor,  if  I  told  you  that  at  the  time  this 
x-ray  was  taken,  the  patient  was  suffering  from  a  chronic 
flare-up  of  osteomyelitis,  which  was  determined  to  be  at 
the  site  of  the  fracture,  would  you  say  that  x-ray  did  not 
indicate  that  he  was  suffering  from  that  condition?  A 
I  would  say  he  was  suffering  from  chronic  osteomyelitis, 
— that’s  evident 

Q  But  you  just  told  us  it  showed  no  osteomyelitis? 
A  I  said  it  showed  no  acute — I  mean  no  evidence  of 
any  sequestrum,  or  elevation  in  fever — 

MR.  BULMAN :  Wait  a  minute,  Doctor.  May  I  read 
back  your  answer  to  you? 

THE  WITNESS:  All  right. 

MR.  BULMAN:  Mrs.  MacReynolds,  will  you  read  the 
doctor’s  answer  as  to  His  Honor’s  question? 

THE  REPORTER:  (Reading) 

“The  Court:  In  that  x-ray  of  December  5,  1949,  can 
you  tell,  Doctor,  whether  or  not,  by  looking  at  that  pic¬ 
ture,  there  is  any  evidence  of  osteomyelitis? 

“The  Witness:  As  to  active  osteomyelitis,  I  can’t  say. 
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“The  Court:  Directing  your  attention  to  these  marks 
here,  do  they  indicate  anything  to  you? 

“The  Witness:  The  old  screw-marks.  The  four 
589  screws  were  put  in  at  one  time,  and  there  are  four, 
there  seem  to  be  four  holes,  that  are  screw-holes.” 

THE  COURT:  You  are  basing  that  question  to  Dr. 
Coe  on  Dr.  Beinstein ’s  opinion  that  there  was  a  flare-up 
of  the  osteomyelitis,  aren’t  you? 

MR.  BULMAN :  And  also  on  the  x-ray  report  read¬ 
ings  here,  which  we  have  from  George  Washington  Uni¬ 
versity  Hospital  on  this  particular  x-ray. 

THE  COURT:  Well,  now,  who  read  this  particular 
x-ray? 

MR.  BULMAN:  Dr.  Beinstein. 

THE  COURT:  Dr.  Beinstein:  yes.  I  say,  you  are 
basing  it  on  Dr.  Beinstein ’s  opinion  that  at  that  time, 
when  this  x-ray  was  taken,  there  was  a  flare-up  of  the 
osteomyelitis — correct  ? 

MR.  BULMAN:  This  is  the  x-ray  reading,  not  only 
of  Beinstein  but  of  this  x-ray  which  has  been  introduced, 
— “Chronic  osteomvelitis  at  the  fracture  site,”  based  upon 
this  x-ray. 

THE  COURT:  That’s  what  Dr.  Coe  said,  wasn’t  it? 

MR.  BULMAN :  But  now  he  says  Yes. 

THE  COURT:  No;  he  didn’t.  His  testimony  was 
that  there  was  no  evidence  of  an  active  infection,  and, 
in  his  opinion,  he  testified  that  the  points  that  I  indicat¬ 
ed  to  him  were  the  four  screw-holes. 

•  •  •  • 

594  Dr.  John  Allan  Talbot . 

was  called  as  a  witness  by  and  on  behalf  of  the  defend¬ 
ant,  and  being  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows: 
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Direct  Exaininaticn 
BY  MR.  GALIHER: 

Q  Doctor,  yonr  full  name  is  John  Allan  Talbot?  A 
That’s  right. 

Q  And  your  address  is  1835  Eye  Street,  Northwest, 
Washington,  D.  C.?  A  It  is. 

Q  Doctor,  you  are  a  physician,  licensed  to  practice 
your  profession  in  the  District  of  Columbia,  are  you  not? 
A  I  am. 

Q  And  you  have  been  for  how  long?  A  I  graduated 
in  1905. 

Q  And,  since  that  time,  Doctor,  have  you  specialized 
in  any  particular  branch  of  surgery?  A  Yes.  After 
serving  my  residency  in  various  hospitals,  I  went 

595  into  general  surgery  and  general  practice;  and 
then.  in  1917,  I  began  to  limit  my  practice  to  bone 

and  joint  surgery. 

0  And  for  how  many  years  have  you  specialized  in 
bone  and  joint  surgery?  A  Since  1917. 

O  Did  there  come  a  time  when  you  had  an  occasion 
to  examine  the  plaintiff  in  this  case,  Mr.  Albert  A.  Furr? 
A  Yes. 

0  Do  you  recall  the  date  of  that  examination?  A  It 
was  on  March  13. 

0  Of  what  year?  A  This  year. 

Q  And  did  von  also  ask  Drs.  Groover,  Christie  & 
Merritt  to  take  certain  x-rays  at  that  time?  A  I  did. 

Q  Will  you  hold  these  up  to  the  light  and  see  if  these 
are  the  x-rays,  please?  A  Yes:  these  are  the  x-rays. 

0  Doctor,  will  von  please  tell  us  what  the  extent  of 
vour  examination  was,  and  what  you  found?  A  Mr. 
Furr  came  in  for  this  examination,  and  we  took  the 
usual  historv,  which  consisted  of  the  fact  that  he  had 
had  a  childhood  iniurv  to  the  left  leg,  in  the  vicinity  of 
the  left  knee,  that  apparently  restricted  growth  in 

596  that  lerr,  so  that,  as  he  grew  and  reached  adoles¬ 
cence,  his  right  leg  s:rew,  and  the  left  leg  didn’t 
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grow  in  proportion  to  the  same  length  as  the  right. 

He  had,  approximately,  so  he  told  me,  2-1/2  inches-plns 
shortening  in  the  left  extremity,  that  had  been  injured. 
And  the  time  came  when  evidently  a  decision  had  been 
made  to  operate  on  his  right  leg,  to  do  a  so-called  bone¬ 
shortening  in  order  to  equalize  the  length  of  the  two 
legs. 

If  I  remember  correctly,  that  operation  was  done  in 
1948. 

At  the  time  I  saw  him,  when  I  examined  him,  yon  could 
see  the  deformity  of  the  left  leg;  that  is,  the  old  child¬ 
hood  injury. 

He  had  approximately  3/4-inch  shortness,  still;  in  other 
words,  there  is  still  about  3/4-inch  shortening  in  the  left 
extremity  as  compared  to  the  extremity  that  had  been 
operated  on  in  order  to  equalize  the  length,  and  the 
shortness  he  compensated-for  by  a  lift  on  the  left  shoe. 

The  extension  of  the  leg,  that  is,  the  knee,  could  be 
extended — I  am  speaking  now  of  the  right  leg.  The 
flexion,  however,  is  limited  to  80  degrees,  which  is  about 
10  degrees  beyond  right-angle. 

The  hip-motion  was  good.  There  was  no  deformity  of 
the  knee,  that  I  could  determine. 

There  was,  of  course,  good,  firm  bony  union. 

597  The  operative  scar  was  present  and  visible,  and 
not  adherent. 

Q  (Interposing)  Excuse  me,  Doctor;  would  you  dem¬ 
onstrate  that,  by  the  use  of  those  x-rays,  for  the  benefit 
of  the  jury,  that  you  have  just  told  us,  please?  A  (Wit¬ 
ness  places  x-ray  film  in  the  reflector.) 

This  is  the  right  femur,  the  femur  that  was  operated 
upon  to  shorten  the  bone — an  Osteotomy,  which  is  noth¬ 
ing  more  nor  less  than  a  fracturing,  and  a  portion  of  the 
bone  would  be  removed  or  slid-up  in  order  to  compensate 
for  the  short  left  leg. 
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It  doesn’t  show  here,  becanse  the  plate  has,  of  course, 
been  removed;  but  in  most  of  these  cases  where  we  do  a 
leg-shortening,  in  order  to  stabilize,  and  break  the  frac¬ 
ture — that’s  what  it  is — a  bone-plate  is  put  in,  and  that 
was  evidently  done  in  this  case. 

As  you  will  note  here,  there  is  good,  solid  bony  union. 
The  bone  is  thickened,  yes;  but  we  see  that  in  most  frac¬ 
tures  of  the  long  bone.  It  is  a  good  clean  bone. 

There  is  a  small  metallic  substance  here,  that  shows 
up  as  a  shadow  in  the  x-ray.  I  don’t  know  what  that  is, 
unless  it  was  a  portion  of  a  screw,  or  possibly  a  portion 
of  a  drill-point. 

Q  What  effect  does  that  have  on  the  leg?  A  It  has 
no  effect  whatever. 

598  Q  Please  continue,  Doctor.  A  The  alignment 
is  very  good.  It  is  thickened,  yes,  but  I  have  stated 
it  often  is  thickened  following  an  operation,  or  a  frac¬ 
ture  of  this  character.  There  is  a  slight,  but  very  slight, 
bowing,  that  doesn’t  amount  to  anything.  In  other 
words,  the  alignment  is  good.  There  is  a  slight  angula¬ 
tion  there,  a  slight  bowing  there,  at  the  site  of  the  opera¬ 
tion.  That  doesn’t  interfere  at  all. 

Q  Does  that  happen  in  a  great  many  femur  fractures? 
A  It  happens  in  many  instances  where  we  have  a  frac¬ 
ture  of  the  femur. 

That  (indicating)  is  the  anterior-posterior  view  taken 
through  from  front  to  back.  This  is  the  lateral  view,  that 
shows  the  same  condition  of  the  thigh — good  bony  union; 
a  thickening  through  the  fracture  site,  and  a  small  metal¬ 
lic  substance  there,  that  shows-up  as  a  dense  shadow. 

Q  Is  there  any  necessity  for  going  in  there  and  re¬ 
moving  the  metallic  substance,  Doctor?  A  No;  I  see  no 
necessity  for  that,  at  all. 

Q  Do  you  see  any  evidence  of  osteomyelitis  in  those 
films?  A  No.  There  is  no  x-ray,  that  I  have,  and  there 
were  no  clinical  evidences  at  the  time  I  saw  him 
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Q  What  do  yon  mean  "by  “ clinical  evidence”!  A 
There  was  no  swelling  or  increased  heat,  and  no 

599  draining  from  the  wonnd  and  scar.  The  x-ray 
doesn’t  show  any  evidence. 

Q  What,  in  yonr  opinion,  was  the  resnlt  of  the  leg- 
shortening  operation,  as  manifest  at  the  time  of  yonr 
examination!  A  My  opinion  is  that  the  snrgeon  accom¬ 
plished  what  he  wanted  to  do;  that  he  did  away  with 
approximately  two  inches  of  the  leg  length  to  counterbal- 
ance  the  short  leg  on  the  left  side.  He  still  has  abont 
three-quarters-of-an-inch  shortening  in  the  left  extremity. 

The  left  knee  is  partly  flexed.  If  you  flex  the  limb, 
it  is  bound  to  be  a  little  shorter;  but  in  so  far  as  the 
actual  operation  goes,  and  the  intent  to  equalize  the  leg, 
I  think  it  was  successful. 

THE  COURT:  I  would  like  to  ask  the  doctor  a  ques¬ 
tion: 

Is  the  patella  pictured  in  that  x-ray,  Doctor! 

THE  WITNESS:  It  shows  at  the  lower  part  of  the 
film.  It  is  very  faint;  it  doesn’t  show  clearly. 

THE  COURT:  This,  here  (indicating)! 

THE  WITNESS:  This  is  the  patella,  here  (indicat¬ 
ing).  There  is  a  little  calcified  mass  here,  below  the  tip 
of  the  patella. 

THE  COURT:  Is  this  the  old  patella,  here! 

THE  WITNESS:  Here  is  the  patella,  as  it 

600  comes  down  here  (indicating)  and  crosses  here. 

THE  COURT:  Is  there  any  evidence  of  any 
fracture  of  the  patella  in  this  x-ray? 

THE  WITNESS :  I  don’t  see  any  in  this  film — but 
have  you  any  more  films  clearer  than  this,  taken  of  the 
knee? 

MR.  BULMAN:  Yes. 

THE  COURT:  Dr.  Talbot,  what  did  you  say  this  was 
— a  mass  of  what? 


i  p 


343  A 


THE  WITNESS:  This  (indicating),  undoubtedly,  is 
—evidently,  there  was  a  hemorrhage  of  some  character 
that  occurred,  probably,  here  (indicating),  or  under  the 
patella  tendon,  and  blood  containing  calcium,  it  often  be¬ 
comes  what  we  call  calcified,  and  shows-up  density  in  the 
film. 

You  understand,  this  film  was  taken  for  the  femur,  and 
it  wasn’t  centered  over  the  patella. 

(The  witness  places  an  x-ray  film  in  the  reflector.) 

THE  WITNESS :  This  shows-up  clearer.  Here  is 
the  patella;  here  is  the  ending  of  the  patella,  right  here 
(indicating).  That  is  the  normal  size  of  the  patella. 

THE  COURT:  That  is  the  normal  size? 

THE  WITNESS :  That  is  the  normal  size. 

Now,  down  below  there,  there  is  no  shadow. 

601  THE  COURT :  Whatever  that  is — whatever  that 
is — Doctor,  in  your  opinion,  was  that  ever  a  part 
of  the  patella? 

THE  WITNESS:  No. 

MR.  BULMAN :  Here  is  a  better  picture. 

(The  witness  places  an  x-ray  film  in  the  reflector.) 

THE  WITNESS:  Now,  this  shows  more  clearly.  You 
can  see  the  separation  here  (indicating) ;  you  can  see  the 
space  in-between.  This  is  the  patella,  there.  This  is  the 
lower  end  of  the  patella;  it  goes  across  here  (indicating). 

THE  COURT:  And  that  is  the  normal  size  of  the 
patella? 

THE  WITNESS :  That  is  the  normal  size  of  the  pa¬ 
tella,  in  a  man  of  his  size. 

THE  COURT:  And,  in  your  opinion,  this  mass  here, 
whatever  it  is,  was  never  a  part  of  the  patella? 

THE  WITNESS:  Was  never  a  part  of  the  patella. 
It  is  a  calcification,  possibly,  of  a  hemorrhage  that  oc¬ 
curred  either  in  or  under  the  patella  tendon. 

BY  MR.  GALIHER: 
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Q  Doctor,  what  is  the  usual  period  of  time,  following 
the  fracture  of  a  femur,  for  recovery,  where  there  are  no 
complications'? 

602  MR.  BULMAN :  I  object  to  that. 

THE  COURT:  Objection  overruled. 

MR.  BULMAN:  That  is  no  basis  for  a  question.  It 
depends  upon  the  person,  the  health  of  the  person;  the 
type  of  operation ;  the  type  of  bone, — whether  it  is  a  male 
or  female;  whether  it  is  a  child  or  adult;  the  type  of 
surgery  that  is  accomplished.  I  am  objecting  for  those 
reasons. 

THE  COURT:  We  will  assume  this  is  a  normal  adult. 

THE  WITNESS:  Your  question  was,  what  length  of 
time  before  union,  in  an  individual,  without  complica¬ 
tions  ? 

MR.  GALIHER :  Yes. 

THE  WITNESS:  By  saying,  “without  complications,” 
I  take  it  for  granted  you  mean  there  has  been  no  delayed 
union? 

MR.  GALIHER:  Yes,  sir. 

MR.  BULMAN :  Your  Honor,  that  is  an  equivocal 
statement,  by  “no  delayed  union.”  How  do  you  know 
there  was  no  delayed  union? 

THE  COURT :  He  may  answer  the  question. 

MR.  BULMAN :  I  object,  on  that  basis. 

THE  COURT:  Objection  overruled.  He  may  answer 
the  question. 

THE  WITNESS:  Well,  as  a  rule,  it  takes  approxi¬ 
mately  six  to  eight  months  for  us  to  feel  reasonably  safe 
that  the  individual  can  go  about  his  usual  duties, 

603  without  danger  of  dislodging  the  fracture;  in  other 
words,  firmly  united. 

BY  MR.  GALIHER: 

Q  You  have  never  seen  one  firmly  united  in  eight 
weeks,  have  you,  Doctor?  A  In  eight  weeks? 

Q  Yes.  A  I  don’t  believe  I  have. 
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Q  And,  if  there  are  complications,  the  period  can 
continue  on,  depending  on  what  the  nature  is  of  the  com¬ 
plication?  A  Well,  I  was  going  to  say  that  depends 
entirely  on  the  nature  of  the  complications. 

Q  Doctor,  have  you  ever  guaranteed  the  results  of 
an  operation?  A  No.  I  am  a  surgeon,  and  not  a 
prophet. 

Q  Have  you  ever  guaranteed  a  cure  to  anybody  that 
you  have  operated  on?  A  I  never  have. 

Q  Have  you  ever  guaranteed  the  period  of  time  it 
would  take  to  expect  a  cure,  from  a  fracture?  A  No;  I 
would  answer  the  same  way.  I  wouldn’t  guarantee  that 
you  would  get  out  of  this  courtroom  alive. 

Q  Is  it  not  true,  Docto£,  that  you  do  try  to  give  your 
best  estimate  to  patients,  as  to  their  period  of 
604  disability?  A  Yes;  of  course.  We  have  to  do  that. 

A  patient  in  industry,  they  want  to  know  how  long 
we  think  they  will  probably  be  disabled,  and  the  family 
wants  to  know. 

In  other  words,  they  want  to  know  the  prognosis.  As 
a  matter  of  fact,  many  people  are  more  interested  in 
prognosis — that  is,  the  outcome — than  they  are  in  the 
diagnosis,  and  we  try  to  give  an  estimate  of  how  long  an 
individual  will  be  disabled,  so  that  he  can  make  plans 
accordingly. 

Q  Are  you  sometimes  wrong  in  your  estimate? 

MR.  BULMAN:  I  object. 

THE  COURT :  Sustained. 

MR.  GALIHER :  That  is  all. 

Cross-Exammation 
BY  MR.  BULMAN: 

Q  Dr.  Talbot,  before  you  examined  Mr.  Furr  in  this 
case,  were  you  given  medical  reports  by  Dr.  Herzmark, 
Dr.  Peterson,  and  any  other  doctor  that  had,  prior  to 
your  examination,  made  an  examination  on  him?  A 
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Yes.  I  had  a  conference  with  Mr.  Galiher.  He  brought 
in,  or  sent  in,  various  reports. 

I  reviewed  the  x-ray  findings,  and  x-rays.  That  was 
sometime  ago;  the  exact  date,  I  don’t  remember. 

Q  So  that  yon  had  before  you  not  only  what 

605  Mr.  Furr  told  you,  but  you  had  before  you,  at  the 
time  you  made  this  examination — 

THE  COURT :  What  Mr.  Furr  told  him? 

MR.  BULMAN:  Before  Mr.  Furr  told  him  anything, 
he  had  before  him,  the  question  is. 

THE  COURT:  Did  he  ever  talk  to  Mr.  Furr? 

MR.  BULMAN :  He  was  examined  by  him. 

THE  WITNESS :  I  examined  him  on  March  13. 

THE  COURT:  Oh — and  this  x-ray  is  what  you  took 
of  him  at  that  time? 

THE  WITNESS:  I  didn’t  take  them.  These  are 
x-rays  that  Groover,  Christie  &  Merritt  took. 

BY  MR.  BULMAN: 

Q  My  question  was,  did  you  have,  before  you  made 
the  examination  of  Mr.  Furr,  the  plaintiff,  the  x-rays  and 
the  reports  of  other  physicians,  and  the  answer  was  Yes 
— the  doctor  tells  us. 

So,  the  next  question  was:  Prior  to  the  time  you  spoke 
to  Mr.  Furr,  you  had  available  to  you  the  conclusions  of 
the  reports  of  other  doctors;  is  that  correct?  A  Well, 
I  had  a  very  definite  history  of  what  had  happened. 

Q  You  also  had  their  conclusions?  A  Well,  I  don’t 
know  about  their  conclusions,  but  I  remember  the  history, 
very  definitely. 

606  Q  I  show  you  a  copy  of  Dr.  Peterson’s  report 
and  ask  you  whether  or  not  you  didn’t  have  that 

report?  A  Yes:  I  think  this  was  one  of  the  copies  that 
was  enclosed  with  the  others  that  I  saw. 

Q  In  that  report,  doesn’t  it  now  refresh  vour  recol¬ 
lection  that  there  is  an  impression  by  Dr.  Peterson — his 
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impression  of  what  he  found  at  the  time  he  examined  Mr. 
Furr?  A  He  states  his  impression;  yes. 

Q  Then,  you  had  that  conclusion  in  front  of  you? 
That  was  my  question,  wasn’t  it,  Doctor?  A  What  con¬ 
clusion? 

Q  The  conclusion  of  Dr.  Peterson.  A  Well,  his  in¬ 
terpretation  had  no  bearing  on  mine. 

Q  I  didn’t  ask  you  that,  Doctor.  My  question  was 
specific.  My  question  to  you,  Doctor,  was,  didn’t  you, 
at  the  time  you  made  the  examination  of  Mr.  Furr,  have 
before  you  the  conclusion  of  Dr.  Peterson?  A  That  is 
true, — I  told  you  that. 

Q  You  did  not  tell  me;  I  am  asking  you.  A  I  did. 
I  said  I  had  the  report. 

Q  You  also  had  the  impression  and  the  conclusion  of 
Dr.  Nachlas,  or  did  you?  A  I  don’t  remember  that. 

Q  Did  you  confer  with  Dr.  Herzmark,  after  the  time 
that  you  had  these  reports  and  x-rays,  and  before 
607  you  examined  Mr.  Furr — did  you  ever  talk  to  him? 

A  I  think  Dr.  Herzmark  came  into  my  office  and 
brought  some  x-ray  films,  if  I  remember  correctly. 

Q  And  did  you  talk  to  him  concerning  it?  A  I 
talked  to  him,  and  got  a  very  clear  history. 

Q  And  you  spoke  to  him,  and  you  also  asked  him  his 
impression  as  to  whether  or  not  his  operation  was  a 
success,  did  you?  A  Just  one  minute.  I  don’t  take  im¬ 
pressions  ;  I  form  my  own  opinion. 

Q  I  didn’t  ask  you  that.  A  Yes;  you  did.  You 
want  to  imply  that  I  take  these  impressions.  I  form  my 
own  opinion. 

MB.  BULMAN:  If  it  please  the  Court,  I  ask  that 
the  Court  direct  the  witness  to  answer  my  question. 

My  question  was,  didn’t  Dr.  Herzmark  tell  him  his  im¬ 
pression  as  to  the  success  of  the  operation?  I  am  not 
asking  whether  he  accepted  that  impression.  The  ques¬ 
tion  is,  didn’t  he? 


34S  A 


THE  COURT:  Did  Dr.  Herzmark  give  you  his  con¬ 
clusion  about  the  case,  Doctor! 

THE  WITNESS:  As  I  remember,  Your  Honor,  Dr. 
Herzmark  came  into  the  office  and  showed  me  these  x-rays, 
and  gave  me  a  very  definite  and  clear  history  of  what 
happened.  Whether  he  gave  me  any  impression  of 

608  what  he  thought,  I  am  unable  to  state. 

I  read  these  reports  that  were  sent  to  me  to 
study,  to  find  out  a  clear  and  definite  history. 

Subsequently,  I  examined  Mr.  Furr,  and  I  formed  my 
own  impression. 

MR.  BULMAN :  I  haven’t  come  to  that  part  of  it,  Doc¬ 
tor;  I  will  ask  you  for  your  impression  at  the  proper 
time. 

BY  MR.  BULMAN: 

Q  Did  you  know,  at  the  time  that  Dr.  Herzmark 
brought  you  these  x-rays  which  he  had  in  his  possession, 
that  there  was  a  suit  pending  against  him,  arising  out  of 
this  operation!  A  I  did. 

Q  Did  Dr.  Herzmark  tell  you  that!  A  I  can’t  re¬ 
member  now.  Probably  Mr.  Galiher  told  me. 

Q  How’  many  times  did  you  talk  to  Mr.  Galiher  con¬ 
cerning  that  examination  and  your  testimony  here!  A  I 
saw  him  and  talked  with  him  twice. 

Q  The  first  time  you  talked  to  him,  that  was  some¬ 
time  ago,  wasn’t  it!  A  That’s  right. 

Q  And  it  was  subsequent  to  that  time  that  the  report 
and  the  x-rays  were  sent  to  you!  A  First,  I 

609  think  he  talked  to  me,  and  then  sent  the  x-rays  and 
reports  in. 

Q  And  then  he  called  you,  did  he  not,  and  told  you 
that  we  had  agreed  voluntarily  to  have  Mr.  Furr  exam¬ 
ined  by  you!  A  I  don’t  know  about  that.  He  sent  Mr. 
Furr  in  for  an  examination. 

Q  When  Mr.  Furr  came  in,  Doctor,  did  you  take  your 
own  separate  history!  A  Yes,  sir;  I  did. 


Q  Did  you  ask  him  whether  or  not,  with  respect  to 
his  right  leg,  he  had  a  perfectly  normal  right  leg?  A 
May  I  refer  to  my  notes,  Your  Honor? 

Q  Yes;  you  may.  A  These  are  typewritten  copies  of 
the  rough  notes  that  I  made,  transposed  by  the  secretary. 
These  (indicating)  are  the  rough  notes  I  made  at  the  time 
I  examined  him,  in  my  handwriting. 

In  order  to  make  sense  of  this,  I  will  have  to  read  the 
whole  thing.  (Reading:) 

“This  man  is  a  salesman  and  part  owner  in  a  clothing 
store,  is  43  years  old.  In  December,  1948,  he  was  oper¬ 
ated  upon  by  Dr.  Herzmark — ” — 

THE  COURT:  December,  1948? 

THE  WITNESS :  In  December,  1948. 

610  MR.  BULMAN :  That  is  what  his  notes  show; 
his  notes  show  that.  Go  ahead. 

THE  WITNESS:  (Continuing) 

“ — In  December,  1948,  he  was  operated  on  by  Dr.  Herz¬ 
mark  for  a  shortening  of  the  right  femur  to  try  and 
equalize  the  length  of  the  two  legs,  the  left  leg  being  ap¬ 
proximately  2  inches-plus  shorter  than  the  right,  due  to 
an  old  childhood  injury.  I  don’t  believe  it  is  necessary 
to  go  into  further  detail  as  regards  medical  and  surgical 
history.  ” 

'BY  MR.  BULMAN: 

Q  Let’s  stop  right  there,  Doctor.  You  didn’t  think 
it  was  necessary  to  go  into  the  medical  history,  but  did 
you,  in  evaluating  this  case  and  coming  to  your  conclu¬ 
sion,  ask  Mr.  Furr  what  type  of  right  leg  he  had  before 
he  was  operated-on?  A  I  don’t  remember  that,  but  he 
said — I  have  it  headed,  “ Chief  complaint.” 

Q  Wait  a  minute.  You  were  being  called-on  for  a 
professional  opinion  as  to  what  the  present  condition  of 
the  right  leg  was.  Didn’t  you  think  it  was  necessary  to 
know  what  the  condition  of  the  right  leg  was,  before  the 
operation  was  performed  on  it?  A  The  only  thing  I 
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learned  from  Mr.  Furr,  in  regard  to  that,  was  that  the 
leg  was  2-3/4  inches  or  2-1/2  inches  longer  than 

611  the  left. 

Q  Did  yon  ask  him  whether  or  not  it  was  a 
perfectly  normal  leg?  A  No;  I  didn’t. 

Q  Did  yon  ask  him  whether  or  not  he  could  flex  it 
in  a  perfectly  normal  manner?  A  No;  I  did  not. 

Q  Did  you  ask  him  whether  or  not  he  conld  walk  np 
and  downstairs,  perfectly  normally,  with  the  right  leg?  A 
No;  I  did  not. 

Q  Did  yon,  Doctor,  as  a  basis  for  your  examination, 
think  it  was  proper  to  know  the  actual  physical  and  func¬ 
tional  condition  of  that  right  leg  before  yon  conld  evalu¬ 
ate  the  success  of  this  operation?  A  I  didn’t  think  so, 
because  I  felt — 

Q  (Interposing)  Your  answer  is,  yon  didn’t  think  so? 
A  No ;  I  didn’t  think  so. 

Q  So,  yon  don’t  know,  as  of  today,  what  the  condition 
of  that  right  leg  was,  prior  to — 

THE  COUET:  (Interposing)  As  I  understand  it,  all 
the  doctor  is  testifying  is  what  the  condition  of  the  leg 
was,  at  the  time  he  made  the  examination. 

ME.  BULMAN :  He  also  said  he  got  a  good  result, 
and  I  want  to  know  how  he  came  to  that  conclusion. 

612  THE  COUET :  From  the  examination  he  made. 

There  is  no  contention  made  by  the  defense  in 

this  case  that  the  right  leg  was  in  any  way  affected  at  all 
prior  to  the  operation,  is  there? 

ME.  BULMAN:  No:  but  I  want  to  know  from  this 
doctor  how  the  picture  was  given  to  him,  and  maybe  he 
might  change  his  conclusion. 

THE  COUET:  I  suppose  that  there  is  an  assumption, 
in  the  absence  of  any  claim  to  the  contrary,  that  the  leg 
was  all  right;  and  the  doctor  is  now  examining  to  find 
out  what  condition  it  is  in  as  of  the  date  he  examined  it. 

ME.  BULMAN :  Your  Honor,  there  is  no  such  as- 
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sumption  and  there  is  no  such  presumption,  and  there  is 
no  such  inference,  because  the  only  thing  this  doctor  had 
before  him  was  a  leg  that  was  operated  on  and,  in  order 
to  evaluate  that  leg,  I  want  to  know  whether  it  was  de¬ 
scribed  to  him  and  whether  he  searched  to  see  what  the 
condition  was. 

THE  COURT :  He  said  it  wasn’t. 

BY  MR.  BULMAN: 

Q  Now,  Doctor,  so  far  as  your  examination  was  con¬ 
cerned,  you  made  no  inquiries  concerning  the  condition  of 
the  right  leg  before  it  was  operated-on?  A  No.  I  want¬ 
ed  to  find  out  what  it  is,  now. 

Q  Doctor,  if  the  history  had  been  given  to  you 
613  that  the  right  leg  was  perfectly  normal  in  length; 

perfectly  normal  in  appearance;  the  bony  structure 
of  the  femur,  the  tibia  and  the  knee  and  the  kneecap,  the 
patella,  were  perfectly  normal;  that  he  could  go  up  and 
downstairs;  that  he  could  flex  the  knee;  that  he  had  no 
trouble  walking  up  and  down  steps, — would  that  help  you 
at  all  in  arriving  at  the  conclusion  as  to  whether  or  not 
this  operation  was  a  success?  A  No.  But,  if  you  will 
let  me  continue  with  my  examination,  I  think  I  can  clear 
that. 

Q  The  answer  to  my  question,  then,  is  No?  A  I 
said,  I  cannot,  until  I  continue. 

THE  COURT:  You  may  continue. 

THE  WITNESS:  (Reading) 

“ Chief  Complaint:  — ”we  always  get  the  chief  com¬ 
plaint  “ — He  states  he  has  rather  continuous  pain  in  his 
leg  and  difficulty  in  going  up  and  down  steps.  The  leg 
bothers  him  after  prolonged  standing.” 

Those  were  his  chief  complaints. 

“Examination:  There  is  no  visible  deformity  of  the 
right  femur.  There  is  a  6  inch  well  healed  operative 
scar  over  the  lower  third  of  the  lateral  surface  of  the 
thigh.  This  scar  is  flattened  out  and  non-adherent.  The 
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hip  motion  is  normal.  The  knee  is  limited  to  approxi¬ 
mately  80°  in  flexion,  or  about  10°  beyond  a  right 

614  angle.  There  is  approximately  3/4  inch  shorten¬ 
ing  of  the  left  leg,  this  is  undoubtedly  due  to  the 

flexion  deformity  of  the  left  leg  from  the  old  childhood 
injury.” 

That  is,  his  leg  was  injured  when  he  wras  a  child. 

And  then,  in  my  conclusion,  I  state : 

“So  far  as  I  can  determine  the  operation  for  shorten¬ 
ing  the  femur,  to  balance  the  leg  length,  has  been  suc¬ 
cessful.” 

And  I  still  think  it  was  successful. 

Q  Now,  Doctor,  you  say  that,  presently,  he  can  only 
flex  the  knee  80-degrees?  A  That’s  right. 

Q  What  is  a  full  and  complete  and  normal  flexion  of 
the  knee?  A  That  depends  entirely  on  the  individual, 
the  thickness  of  the  thigh,  and  the  thickness  of  the  calf. 

Q  Putting  the  same  proposition  to  you  that  Mr.  Gali- 
her  did, — a  normal  person,  without  any  defect  at  all  in 
the  right  knee  ?  A  I  would  say,  35  or  40  degrees. 

Q  35  to  40  degrees  is  a  full  and  complete  flexion?  A 
That’s  right. 

Q  And  if  he  now  has  an  80-degree  flexion,  is  there 
any  difference  in  the  ability  to  flex  the  knee?  A 

615  I  think  that  is  perfectly  plausible,  if  it  is  normally 
35,  and  he  has  only  80. 

Q  If  he  had  a  35-degree  flexion,  or  the  perfect  flexion, 
that  you  say  he  had  before  the  operation —  A  (Inter¬ 
posing)  I  don’t  know  that  he  did. 

Q  Assume  that  he  did — and  there  is  testimony  here, 
Doctor,  that  he  did  have  a  perfect  knee  and  perfect  flex¬ 
ion.. 

Now,  Doctor,  he  was  operated-on  for  the  shortening  of 
the  femur.  Would  you  say  he  got  a  good  result,  where 
now  he  can  only  flex  it  80  degrees?  A  I  do.  The  chief 
point  in  operating  on  this  man  was  to  balance  him  up. 
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And  I  have  stated  in  here,  “So  far  as  I  can  determine 
the  operation  for  shortening  the  femur,  to  balance  the  leg 
length,  has  been  successful.”  And  I  still  feel  so. 

In  other  words,  if  I  had  a  3-inch  shortening  of  the 
leg,  and  was  operated-on,  I  think  I  would  trade  the  dis¬ 
parity  between  the  two  legs  for  a  limited  flexion  in  the 
knee. 

Q  So,  what  you  say,  Doctor,  if  I  take  your  statement 
correctly,  is  that  Dr.  Herzmark  did  remove  two  inches  of 
bone  from  the  right  femur  of  Mr.  Furr’s  leg?  A  No; 
I  don’t  know  whether  he  removed  it  or  not.  He  short¬ 
ened  it. 

616  Q  And  you  don’t  know  of  any  way  of  shorten¬ 
ing  the  leg  without  fracturing  the  leg,  do  you?  A 

Oh,  yes.  You  can  blank  it  out  and  slit  it  up. 

Q  You  have  to  do  it — you  have  to  displace  that  bone 
to  remove  the  two  inches?  A  Oh,  yes. 

Q  So  what  you  are  saying  is,  that  Dr.  Herzmark  was 
successful  in  reducing  the  length  of  the  leg;  isn’t  that 
right?  A  That’s  right. 

Q  Would  you  also  say  it  was  a  successful  operation* 
that  continuous  pain  now  is  present  in  the  knee  as  a  re¬ 
sult  of  the  operation?  A  I  can’t  evaluate  pain  in  the 
knee. 

Q  I  say,  would  you  say  it  was  successful?  A  I  have 
already  said  it  was  successful;  yes. 

Q  And  would  you  say.  Doctor,  he  had  gotten  the  suc¬ 
cessful  result,  if  before  the  operation  he  could  walk  up 
and  down  steps,  and  now  he  can’t  walk  up  and  down 
steps,  would  you  still  say  it  was  successful?  A  I  didn’t 
see  him  walk  up  and  down  steps;  I  don’t  know. 

Q  If  there  is  testimony  here  that  he  had  no  difficulty 
in  walking  up  and  down  steps,  and  now  he  does  have 
difficultv  in  walking  up  and  down  steps,  would 

617  you  still  say  the  operation  was  a  success?  A  I 
can  answer  that  by  saying,  that  if  a  man  has  2-3/4- 
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inch  shortening  in  one  leg,  he  is  going  to  have  a  little  dif¬ 
ficulty  walking  up  and  down  steps. 

Q  He  could,  if  he  had  a  built-up  shoe?  A  I  mean,  to 
do  it  other  than  by  his  using  a  false  thing  to  do  it. 

Q  Assume,  Doctor,  he  had  a  built-up  shoe  which 
equalized  his  legs;  and  assume,  further,  Doctor,  there  is 
evidence  in  the  case  that  he  had  no  trouble  walking  up 
and  down  steps,  carrying  packages,  carrying  on  a  grocery 
business,  driving  an  automobile,  driving  a  truck,  and  now 
he  can’t  do  that  with  his  right  leg,  he  can’t  walk  up  and 
down  steps, — is  it  still  your  opinion,  Doctor,  that  this 
is  a  successful  operation?  A  Yes,  because  I  don’t  know 
that  he  can’t  walk  up  and  down  steps.  That  is  simply 
what  he  tells  me.  That  is  a  subjective  thing. 

Q  Did  you  test  him  to  determine  whether  or  not  he 
could  do  that,  whether  or  not  he  could  walk  up  and  down 
steps?  A  I  didn’t  have  any  steps  in  my  office  to  test 
him  on. 

Q  There  are  steps  in  the  medical  building?  A  Yes; 
but  I  don’t  take  patients  out  and  walk  them  up  and 
618  down  the  steps  of  the  medical  building, — and  I 
think  you  know  it. 

Q  If  a  person  came  to  you  and  advised  you  that  he 
had  difficulty  walking  up  and  down  steps,  wouldn’t  you, 
in  testing  whether  or  not  that  was  so,  check  to  demon¬ 
strate  his  inability  to  do  so?  A  Not  necessarily  so;  I 
would  probably  take  his  word  for  it. 

Q  Now,  Doctor,  you  said  you  found  in  the  left  leg — 
that  was  the  bad  leg,  the  one  he  had  hurt  as  a  child — 
that  he  could  only  flex  that  165  or  160  degrees?  A  No; 
I  don’t  think  I  made  any  reference  to  the  left  leg,  except 
that  he  had  a  flexion  difficulty  of  the  left  leg.  I  don’t 
think  I  made  any  reference  in  my  notes. 

Q  If  the  testimony  is  that  Mr.  Furr  could  only  flex  his 
left  knee  165  degrees  at  the  time  he  was  operated  on — 
and  another  physician  had  testified  that  he  could  only 
flex  it  160  degrees — Doctor,  with  the  left  knee  in  that 
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condition,  is  it  possible,  by  shortening  the  right  leg  and 
making  it  equal,  for  Mr.  Furr  to  have  normal  gaitt  A 
No.  He  wouldn’t  have  normal  gait,  because  of  the  knee, 
the  old  injury  in  his  knee.  That  leg  was  below  par,  and 
shorter  than  the  other. 

Q  So,  Doctor,  even  without  two  legs  absolutely  of 
the  same  length,  the  left  leg  and  the  right  leg,  after  the 
shortening  operation  had  taken  place,  he  still 

619  wouldn’t  have  normal  gait?  A  He  wouldn’t  have 
normal  gait,  but  he  would  be  balanced. 

Q  Now,  Doctor,  these  two  limbs,  from  your  examina¬ 
tion  of  March  13,  1952,  were  not  of  equal  length,  were 
they?  A  They  were.  The  right  leg — I  have  already 
testified  to  that — was  3/4-inch  longer  than  the  left,  which 
I  attributed  to  the  deformity  in  the  left  knee. 

Q  So,  at  the  time  you  examined  Mr.  Furr,  the  right 
leg  was  sti]l  3/4-inch  longer  than  the  left  leg?  A  That’s 
right. 

Q  And  will  you  tell  us  whether  you  observed,  when 
he  came  to  your  office,  whether  or  not  he  was  wearing  a 
built-up  shoe?  A  I  have  already  testified  that  he  wore 
a  lift  on  his  left  shoe,  to  balance  him  up. 

0  What  do  vou  mean  bv  a  “lift”?  A  An  elevation, 
a  slight  elevation,  to  take  care  of  the  3/4-inch. 

Q  When  you  say  “slight,”  do  you  mean  an  elevation 
to  take  care  of  3/4-inch?  A  I  should  think,  3/4-inch, 
against  2-3/4-inches,  is  rather  slight — yes;  I  said  it  was 
slight. 

Q  Was  it  3/4-inch  or  was  it  slight?  A  It  was  3/4- 
inch  a, gainst  2-3/4-inches,  which  I  consider  slight. 

620  Q  Doctor,  from  your  experience,  will  you  please 
tell  us  whether  or  not  a  patella  grows  in  a  man 

after  he  reaches  the  age  of  over  21  years  of  age?  A 
Does  it  grow? 

0  Yes.  A  I  have  never  seen  one  grow. 

MR.  BUTMAN:  I  have  no  further  questions. 

THE  COURT:  Doctor,  I  would  like  to  ask  you  a 
question :  If  a  part  of  the  femur  was  split  when  the  chisel 
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went  through,  and  it  is  on  the  mesial  aspect,  what  effect 

would  that  have  on  the  bone? 

THE  WITNESS:  Well,  what  is  on  the  mesial  aspect 
—the  chisel?— you  mean  the  chisel  went  through? 

THE  COURT:  I  don’t  know.  I  want  you  to  know 
that  there  was  a  part  of  the  femur  that  was  split-off  on 
the  mesial  aspect? 

THE  WITNESS:  I  don’t  think  that  would  have  any 
effect  at  all,  because,  many  times,  we  take  out  whole  sec¬ 
tions  in  a  leg-shortening  operation. 

•  •  •  • 


624  Mrs.  Rosalie  G.  Furr 

was  called  as  a  witness  by  the  plaintiff,  and  being  first 
duly  sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 

BY  MR.  BULMAN : 

•  •  •  • 

625  Q  Did  there  come  a  time,  Mrs.  Furr,  as  of 
that  time  when  vour  husband  was  having  some 

difficulty  with  his  back  and  his  right  leg?  A  Yes. 

Q  And  do  you  know  whether  or  not  be  sought 

626  out  medical  attention?  A  Yes,  he  did. 

Q  Do  you  know  what  doctor  he  went  to?  A 
He  went  to  Dr.  Levine. 

Q  Had  he  ever  gone  to  see  Dr.  Levine  before,  that 
you  know  of?  A  No. 

Q  Do  you  know  "what  if  anything  Dr.  Levine  did  for 
him?  A  All  I  know  is  that  he  treated  him;  just  how,  I 
don’t  know. 

Q  Do  you  know  of  your  own  knowledge  whether  or 
not  these  treatments  did  relieve  his  difficulty?  A  No,  it 
did  not 
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Q  When  yon  first  started  in  business  in  Mount  Rain¬ 
ier,  Mrs.  Furr,  when  your  husband  did,  would  you  please 
tell  us  his  ability  to  get  around?  A  There  was  never 
difficulty  of  any  kind  getting  around;  he  got  around  just 
as  well  as  any  other  person. 

Q  Did  you  notice  him  at  work?  WTiat  was  he  able  to 
do?  A  He  did  the  same  things  that  any  ordinary  aver¬ 
age  person  would  do  in  a  business  of  that  type. 

Q  Do  you  know  concerning  his  ability  to  walk,  and  I 
am  inviting  your  attention  to  1946,  before  he  saw 
627  Dr.  Levine,  what  was  his  ability  to  walk?  A  He 
walked  very  well. 

Q  Did  he  have  any  type  of  shoe  to  assist  him  in 
walking?  A  His  shoe  was  built-up. 

Q  And  with  respect  to  his  ability  to  walk  up  and 
down  stairs,  will  you  please  tell  us  what  his  ability  was 
in  that  respect?  A  Well,  he  walked  up  and  down  as 
well  as  I  did. 

Q  How  was  his  ability  to  run?  A  He  had  no 
trouble. 

Q  With  respect  to  his  ability  of  playing  with  the 
children,  will  you  please  tell  us  what  you  observed,  and 
this  is  prior  to  his  operation.  A  We  only  had  the  one 
when  we  first  went  into  the  store;  he  played  with  her 
just  as  any  father  who  would  rough  and  tussle  her;  took 
her  out  for  walks ;  played  ball  with  her — the  usual  things. 

Q  Did  he  ever  complain  to  you  of  any  pain  in  the 
back  or  right  leg  prior  to  October,  1946?  A  Just  about 
that  time. 

Q  Did  there  come  a  time,  Mrs.  Furr,  that  you  went 
with  your  husband  to  Dr.  Herzmark’s  office?  A  Yes. 

Q  Do  you  know  of  your  own  knowledge  whether 
•  628  or  not  he  had  gone  there  prior  to  the  time  you  had 
gone  there?  A  He  told  me  he  had  gone  to  him. 

Q  Don’t  tell  us  what  he  told  you.  Did  he  relate  to 
you,  without  telling  us  what  he  told  you,  did  he  relate 
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to  you  concerning  a  conference  he  had  with  Dr.  Herz¬ 
mark?  A  Yes,  he  did. 

Q  And  after  that  relation  of  the  conference  to  yon, 
the  facts  in  relation  to  the  conference  to  yon,  did  yon 
and  your  husband  make  an  appointment  with  Dr.  Herz¬ 
mark?  A  Yes,  we  did. 

Q  And  did  there  come  a  time  when  yon  and  your 
husband  and  Dr.  Herzmark  met  together  in  his  office? 
A  Yes. 

Q  And  who  was  present  at  that  conference?  A  The 
three  of  ns,  Dr.  Herzmark,  my  husband,  and  myself. 

Q  Prior  to  the  time  yon  saw  Dr.  Herzmark  in  his 
office,  at  the  time  of  this  conference,  had  yon  ever  seen 
Dr.  Herzmark  before?  A  No,  I  had  not. 

Q  Had  he  ever  treated  yon  or  any  member  of  your 
family,  as  far  as  yon  know?  A  No. 

Q  Would  yon  please  tell  ns,  at  this  conference 
629  what  was  said  by  him,  what  was  said  by  yon,  and 
what  was  said  by  your  husband,  concerning  an 
operation?  A  Well,  it  started  by  my  husband  asking 
Dr.  Herzmark  to  explain  to  me  what  he  had  explained  to 
my  husband  at  the  previous  visit. 

The  Doctor  started  off  by  telling  me  that  he  was  going 
to  take  two  inches  out  of  the  good  leg.  That  he  would  do 
that;  that  my  husband  would  be  in  a  cast  in  the  hospital, 
in  bed  for  four  weeks. 

And  after  that  four-week  period  was  over,  he  would  be 
able  to  go  home,  and  he  would  spend  the  next  four  weeks 
out  of  the  cast,  learning  to  walk,  learning  to  get  around 
again. 

He  said  at  the  end  of  that  four  weeks  he  would  walk 
normally;  he  said  he  would  have  no  difficulty  at  all  with 
his  back  or  his  leg;  and  he  would  have  normal  gait  just 
like  any  other  person. 

And  I  was  very  upset  because  I  told  him  I  didn’t  un¬ 
derstand  it.  He  drew  a  picture,  which  I  still  didn’t  un¬ 
derstand. 
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I  told  him  I  was  perturbed  about  it;  that  I  wanted  to 
make  sure,  and  asked  him  if  we  should  see  another  doc¬ 
tor  and  get  someone  else’s  opinion  before  we  went  along, 
and  he  said  no,  it  wasn’t  necessary;  it  was  a  simple  pro¬ 
cedure  and  it  had  been  done  any  number  of  times  before; 
he  had  seen  it  performed  and  that  he  had  performed 
some,  and  that’s  all  there  was  to  it.  He  said, 

630  “Mrs.  Furr,  you  have  nothing  to  fear,  nothing  in 
the  world;  I  guarantee  you  it  is  just  a  simple 

operation  and  your  husband  does  need  it.” 

Q  Mrs.  Furr,  you  say  Dr.  Herzmark  mentioned  that 
he  had  performed  the  operation  a  number  of  times?  A 
Yes. 

Q  And  would  you  please  tell  the  ladies  and  gentlemen 
of  the  jury  whether  or  not  he  fixed  the  number  of  opera¬ 
tions?  A  As  I  recall  he  used  the  expression  “thou¬ 
sands”  of  them  he  had  seen  performed.  How  many  he 
had  performed,  I  don’t  remember. 

Q  Will  you  please  tell  us  whether  or  not  he  men¬ 
tioned  anything  concerning  his  stay  in  the  Army  and 
what  if  anything  he  did  concerning  those  operations  in 
the  Army?  A  It  seems  to  me  it  was  concerning  his 
army  career  that  he  had  seen  these  thousands  performed 
during  that  time. 

Q  With  respect  to  this  drawing  that  he  outlined  for 
you,  would  you  please  tell  the  ladies  and  gentlemen  of 
the  jury  what — if  you  don’t  remember  what  type  of 
drawing,  tell  us  how  he  illustrated  to  you,  if  you  can. 
A  I  can’t  remember  the  slightest  thing  he  drew. 

Q  Did  he  show  you  any  pictures?  A  He  showed  us 
one  particular  picture  that  I  remember  of  a  boy  whose 
arm  was  deformed,  badly  twisted,  and  he  had 

631  operated  on  him,  and  he  said  the  boy  was  now  or 
at  that  time  one  hundred  per  cent  well,  and  he  was 

a  fighter. 

Q  And  did  he  show  you  a  picture  of  that?  A  Yes. 
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Q  Did  you  in  that  conference,  Mrs.  Furr,  take  up  the 
question  as  to  your  financial  ability  to  pay,  and  the  finan¬ 
cial  ability  of  your  husband  to  remain  out  of  work,  and 
what  was  said  concerning  that?  A  I  told  him  in  view 
of  the  fact  we  didn’t  have  a  lot  of  money,  and  he  was  in 
business,  but  he  couldn’t  stay  in  business  if  it  was  going 
to  take  a  long  time,  I  told  him  we  had  to  know’  definitely 
just  how  long  it  would  take — as  well  as  he  could  tell  us — 
because  we  just  couldn’t  go  into  it  without  knowing;  and 
he  stated  again  that  at  the  end  of  the  eight-weeks  period 
he  definitely  would  be  able  to  go  back  to  work. 

Q  After  this  conference  was  had,  Mrs.  Furr,  did  your 
husband  then  submit  himself  to  an  operation?  A  Yes, 
he  did. 

Q  And  I  think  that  was  December  16,  1947?  A  1946. 

•  •  •  • 

634  Q  Did  there  come  a  time,  Mrs.  Furr,  if  you 
know,  when  vour  husband  was  taken  upstairs?  A 

Yes. 

Q  And  do  you  know  whether  or  not  the  cast  was  re¬ 
moved?  A  T  was  told  it  wras. 

Q  And  were  you  told  that  by  Dr.  Herzmark?  A  Yes, 
I  was. 

Q  And  were  you  present  when  vour  husband  was 
taken  down  after  that?  A  Yes. 

Q  And  did  you  have  a  conversation  with  Dr. 

635  Herzmark  concerning  what  he  did  in  the  operating 
room?  A  I  don’t  recall  anything  particularly. 

Q  Were  you  with  your  husband  on  subsequent  days? 
A  Yes,  I  was. 

0  Would  you  please  tell  us  after  the  doctor  took  him 
up  the  first  time — did  he  put  a  new  cast  on  after  he  took 
the  old  cast  off?  A  At  this  particular  time? 

Q  Yes.  A  Yes. 

Q  What  type  cast  did  he  put  on?  A  The  same  cast. 

Q  Would  you  please  tell  us  whether  or  not  your  hus- 
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band  continued  to  complain  of  pain  after  the  second  cast 
was  put  on?  A  I  really  don’t  remember — he  was  in  so 
much  pain  so  much  of  the  time. 

Q  You  don’t  recall  specifically  any  certain  thing  at 
that  particular  time. 

After  the  second  cast  was  put  on,  how  long  did  your 
husband  remain  in  the  hospital?  A  Well,  I  think  that 
cast  was  applied  about  two  or  three  days  after  the  opera¬ 
tion.  He  was  there  six  weeks  altogether,  that  first  oper¬ 
ation. 

636  Q  Do  you  remember  how  you  took  him  home? 
How  was  your  husband  taken  home?  A  He  was 

taken  home  in  an  ambulance. 

Q  When  you  got  home  was  he  able  to  take  care  of 
himself?  A  No.  He  was  in  bed;  I  nursed  him. 

Q  And  did  he  have  the  same  type  cast  on?  A  He 
did. 

Q  As  in  the  hospital?  A  Yes. 

Q  After  he  came  home,  would  you  please  tell  us 
whether  or  not  he  still  continued  to  have  pain?  A  He 
did,  at  times. 

Q  Did  Dr.  Herzmark  visit  him  at  your  home  or  did 
you  take  him  down  to  Dr.  Herzmark’s  office?  A  There 
were  no  visits  of  any  kind. 

Q  Concerning  your  husband’s  condition,  did  it  im¬ 
prove,  get  worse,  or  remain  the  same,  while  he  was  home, 
after  the  second  operation?  A  It  seemed  to  be  about 
the  same,  the  status  quo:  we  just  waited  for  the  time  to 
pass  until  the  Doctor  could  check  it. 

Q  Did  there  come  a  time  when  he  was  taken  back  to 
Dr.  Herzmark’s  office  for  the  purpose  of  checking 

637  it?  A  YES. 

Q  Approximately  when  was  that?  A  I  think 
that  wras  early  in  March,  to  the  best  of  my  recollection. 

Q  And  how  did  you  take  him  down  to  the  Doctor’s 
office?  A  I  really  don’t  remember.  I  think  somebody 
took  him,  you  know,  helped  us. 
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Q  And  when  yon  got  to  Dr.  Herzmark ’s  office  on  that 
visit,  do  yon  know  what  he  did  with  that  cast?  A  I 
think  he  removed  that  cast  in  his  office  and  X-rayed  the 
leg. 

Q  Were  yon  present,  and  yonr  hnsband  present,  when 
he  exhibited  that  X-ray  in  March,  do  yon  remember? 
A  I  was  there. 

Q  Did  Dr.  Herzmark  show  yon  the  X-ray?  A  Yes. 
Q  Did  he  have  anything  to  say  concerning  the  X-ray? 
A  I  don’t  remember  his  words,  Mr.  Bnlman. 

Q  After  that  happened,  what  type  of  cast  did  he  pnt 
on  yonr  hnsband?  A  He  pnt  the  same  type  of  cast 
back  on — no,  I  think  he  didn’t,  either.  It  seems  to  me 
he  pnt  a  cast  on  that  was  jnst  on  the  leg  and  lower, 
aronnd  the  waist. 

638  Q  And  was  he  taken  home  after  that?  A  Yes. 
Q  And  when  he  got  home,  wonld  yon  please 

tell  ns  whether  or  not  be  still  had  pain?  A  Yes,  he  did. 

Q  And  did  Mr.  Herzmark  visit  him  at  home  or  did 
yon  have  to  take  him  back  to  the  Doctor’s  office  from 
time  to  time?  A  Oh,  we  went  to  the  Doctor’s  Office. 

Q  And  how  freqnently  did  yon  go  to  the  Doctor’s 
office  after  this  third  cast  was  pnt  on,  if  yon  remember? 
A  I  don’t  remember. 

Q  How  many  times  a  week  did  yon  go,  or  was  it  as 
often  as  that?  A  It  wasn’t  that  often,  I  am  snre. 

Q  How  freqnently  did  yon  go?  A  Possibly  every 
two  or  three  weeks. 

Q  And  what  did  the  Doctor  do  when  yon  took  him  to 
the  office?  A  I  think  he  X-rayed — now,  at  what  time  I 
don’t  know,  at  one  of  those  visits  at  least — I  recall  an 
X-ray  throngh  the  cast. 

Q  And  was  comment  made  abont  the  condition 

639  of  the  leg  when  he  made  this  X-ray?  A  That  it 
was  coming  along. 

Q  And  is  that  all  he  said,  that  it  was  coining  along? 

A  Yes. 
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Q  Did  yon  inqnire  of  the  Doctor  as  to  how  long  the 
healing  process  would  be,  after  going  to  his  office  two  or 
three  times,  Mrs.  Furr?  A  Yes;  and  the  best  answer 
that  I  can  recall  was,  “Well,  two  or  three  more  weeks.” 

Q  Did  he  give  yon  any  more  definite  answer  than 
that?  A  Not  that  I  remember. 

Q  And  did  yon  from  time  to  time  take  your  husband 
to  the  Doctor?  A  Yes. 

Q  Mrs.  Furr,  did  there  come  a  time  when  yon  and 
your  husband  and  relatives  contemplated  a  trip  to  Flor¬ 
ida?  A  Yes. 

Q  Before  yon  went,  did  yon  talk  to  Dr.  Herzmark  as 
to  whether  or  not  yon  ought  to  go  to  Florida?  A  Oh, 
yes,  indeed. 

Q  Would  yon  please  tell  ns  what  that  conversation 
was  and  what  his  response  was?  A  Dr.  Herzmark  said 
that  he  thought  it  would  be  a  wonderful  idea  to  take  the 
trip. 

When  we  first  requested  it,  or  mentioned  it,  he 
640  thought  that  we  should  wait  another  two  or  three 
weeks,  and  of  course  we  did.  He  felt  that  the 
swimming  or  bathing,  or  bathing  of  the  leg  in  the  water 
and  the  sun  would  be  beneficial. 

We  waited  until  he  told  us  we  could  go. 

Q  Were  you  present  when  Dr.  Herzmark  gave  your 
husband  permission  to  go  to  Florida?  A  Yes.  He  gave 
us  permission  actually  when  we  asked  him,  except  for  the 
period  of  waiting  time. 

Q  And  where  was  that  permission  obtained  from  Dr. 
Herzmark?  A  In  his  office. 

Q  And  what  if  anything  did  the  Doctor  provide  for 
Mr.  Furr  so  that  he  could  make  this  trip? 

MR.  GALIHER:  I  object  to  counsel  leading. 

BY  MR.  BULMAN: 

Q  Did  the  Doctor  provide  anything  for  Mr.  Furr? 
A  Yes,  he  did. 

Q  And  would  you  please  tell  us  what  it  was,  and  how 
that  came  about?  A  Well,  he  told  my  husband  that  he 
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would  make  him  up,  or  have  made  up,  a  lightweight  porous 
cast,  which  would  allow  him  to  get  around  with  more 
ease,  which  would  allow  him  to  go  swimming,  and  he  had 
it  made  up  for  him. 

Q  Would  you  please  describe  the  type  of  cast 

641  that  Dr.  Herzmark  made  up  for  your  husband, 
Mrs.  Furr?  A  It  was  a  very  lightweight  plastic 

which  came  from  a  little  above  the  knee  to  the  bend  of 
the  thigh. 

Q  What  was  its  color?  A  It  was  almost  a  flesh 
color,  I  would  say;  generally  speaking,  light. 

Q  Where  was  that  cast  applied,  Mrs.  Furr?  A  In 
the  Doctor’s  office. 

Q  Did  you  tell  the  Doctor,  at  the  time  he  applied  that 
cast,  what  approximate  time  you  would  leave  for  Flor¬ 
ida?  A  I  don’t  think  that  the  cast  was  applied  to  my 
husband  until  we  were  ready  to  leave. 

Q  And  how  many  days  after  the  cast  was  applied  did 
you  actually  leave,  or  how  soon  thereafter?  A  I  don’t 
remember,  but  I  think  it  was  very  soon. 

Q  And  did  you  all  make  the  trip  to  Florida?  A  Yes, 
we  did. 

Q  Was  your  husband  able  to  walk  when  you  got  to 
Florida?  A  He  was  on  crutches. 

Q  And  would  you  please  tell  us  about  his  ability  to 
swim,  and  where  he  did  swim,  if  he  did?  A  He  used,  as 
we  all  did,  the  pool  at  the  hotel,  because  we  knew  he 
couldn’t  manipulate  and  walk  in  the  sand,  and  we 

642  didn’t  try  the  ocean,  and  of  course  he  also  had  to 
have  something  to  hold  onto,  the  edge  of  the  pool, 

in  order  to  try  to  move  his  legs,  and  at  first  he  could 
move  them  faintly. 

The  Doctor  had  told  him,  and  of  course  we  all  know,  it 
is  easier  to  exercise  in  water  than  out,  and  that  would 
prove  helpful  to  him,  and  each  day  he  was  able  to  move 
them  a  little  more. 
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Q  And  was  he  getting  beneficial  results  from  his  trip 
to  Florida,  as  far  as  yon  were  able  to  find  out?  A  As 
far  as  we  could  tell,  yes. 

Q  Did  there  come  a  time  when  you  returned  from 
Florida?  A  Yes. 

Q  And  upon  your  return  did  your  husband  visit  Dr. 
Herzmark’s  office?  A  Yes. 

Q  On  each  of  these  occasions  when  your  husband  did 
go  to  Dr.  Herzmark’s,  did  you  accompany  him?  A  Yes, 
I  did. 

Q  And  when  your  husband  came  back  from  Florida, 
will  you  please  tell  us  whether  or  not  the  Doctor  took  an 
X-ray  of  Mr.  Furr’s  leg?  A  Yes,  he  did. 

643  Q  And  when  he  took  that  X-ray,  would  you 
please  tell  us  whether  or  not  be  showed  that  X-ray 

to  you  and  to  Mr.  Furr?  A  Yes,  he  did. 

Q  And  will  you  please  tell  us  what  if  anything  he 
said  concerning  the  X-ray?  A  Well,  what  I  recall  him 
saying  is  that  the  plate  had  pulled  loose,  it  wasn’t  in  its 
place,  X  mean  its  proper  place  in  the  leg;  also,  in  the 
X-ray  was  a  piece  of  something  or  other  which  we  were 
told,  or  which  we  assumed,  to  be  a  screw  which  had 
broken  loose. 

Q  When  was  any  discussion  had  with  respect  to  the 
screw  breaking  loose?  Was  it  on  this  occasion?  A  It 
seems  to  me  it  was.  I  don’t  remember  fully  what  all 
was  said. 

Q  Where  did  Dr.  Herzmark  tell  you  that  screw  came 
from,  Mrs.  Furr?  A  That  it  was  one  of  the  screws 
which  had  been  holding  the  plate,  and  that  it  had  some¬ 
how  or  other  broken  off. 

Q  Was  that  the  first  time  it  was  brought  to  your 
attention  that  a  screw  had  broken  loose?  A  Yes. 

Q  After  this  happened  did  the  Doctor  tell  you  what 
the  subsequent  treatment  was  going  to  be?  A  Yes, 

644  he  did. 

Q  What  did  he  say?  A  He  said  that  it  would 
be  necessary  to  remove  that  plate  and  put  in  a  6-screw 
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plate  because  evidently  the  4-screw  plate  wasn’t  enough 
to  hold  it. 

Q  Did  there  come  a  time,  Mrs.  Furr,  that  your  hus¬ 
band  went  to  the  hospital  for  the  purpose  of  this  opera¬ 
tion?  A  Yes,  he  did. 

Q  All  during  this  time  was  he  free  of  pain?  Did 
he  have  pain?  Did  the  pain  get  worse  or  better  as  time 
went  on?  A  The  pain  was  just  there  off  and  on,  but 
always  present ;  never  left  him  for  long. 

Q  And  he  was  receiving  medication  for  this  pain? 
A  Yes. 

Q  And  what  type  pill  was  he  taking,  or  what  type 
medicine?  A  I  don’t  know.  We  had  a  prescription,  I 
don’t  know  what  was  in  it. 

Q  Who  gave  you  the  prescription,  Dr.  Herzmark?  A 
Yes. 

Q  When  your  husband  submitted  himself  for  the  oper¬ 
ation  of  the  6-screw  plate,  were  you  present  at  the 
645  time  he  went  to  the  hospital?  A  Yes,  I  was. 

Q  Were  you  present  when  he  was  brought  down  from 
the  operating  table?  A  Yes,  I  was. 

Q  How  long  was  he  in  the  hospital  on  that  occasion? 
A  He  was  there  six  weeks. 

Q  Were  you  present  the  day  after  the  operation  was 
performed?  A  Yes. 

Q  Was  Dr.  Herzmark  in  the  room  prior  to  the  time 
that  your  husband  was  taken  upstairs  for  the  perform¬ 
ance  of  the  6-screw-plate  operation,  just  before  it  was 
performed?  A  You  mean  that  morning  that  it  was  per¬ 
formed? 

Q  Yes.  A  I  don’t  remember. 

Q  Was  there  a  discussion  between  your  husband  and 
Dr.  Herzmark,  before  he  took  your  husband  upstairs  to 
operate  on  him,  if  you  can  remember? 

ME.  GALIHEK:  She  just  answered  that  she  doesn’t 
remember. 
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BY  MB.  BULMAN: 

Q  Do  yon  remember  that,  Mrs.  Furrt  A  I  remem¬ 
ber  a  discnssion  at  the  office. 

546  Q  Do  yon  know  when  it  took  place?  A  Yon 
mean  concerning  the  removal  of  the  plate? 

Q  Yes.  A  I  remember  a  discussion,  it  seems  to  me, 
in  the  office,  in  Dr.  Herzmark’s  office. 

Q  And  what  was  he  going  to  take  ont  of  the  leg? 
A  He  was  going  to  remove  the  plate  and  the  broken 
screw — we  assnmed  it  was — that  was  in  there. 

Q  After  the  operation  was  performed,  Mrs.  Furr,  did 
Dr.  Herzmark  come  downstairs,  after  the  operation,  this 
6-screw-plate  operation?  A  Yes,  I  think  he  did. 

Q  On  the  next  day,  do  yon  remember?  A  The  next 
day  I  know  I  saw  him  there. 

Q  Was  there  a  conversation  between  yonr  hnsband 
and  Dr.  Herzmark  concerning  the  operation  that  had 
taken  place  npstairs?  A  Yes. 

Q  Would  yon  please  tell  ns  what  Dr.  Herzmark  told 
yon  there  concerning  the  operation?  A  In  answer  to 
my  husband’s  question,  “Did  yon  take  ont  the  plate  and 
the  broken  screw?”  Dr.  Herzmark  said,  “Yes,  I  removed 
them.” 

Q  What  else  did  he  tell  yon  he  removed?  A  The 
plate  and  the  broken  screw. 

647  Q  How  long  did  yonr  hnsband  remain  in  the 
hospital  on  this  occasion?  A  This  was — 

Q  (Interposing)  The  6-screw-plate  operation.  A  Six 
weeks. 

Q  And  wonld  yon  please  tell  ns  whether  or  not  he  had 
pain  while  he  was  there?  A  Yes,  he  did. 

Q  And  did  the  pain  get  worse,  better,  or  remain  the 
same  during  his  stay?  A  Well,  it  eased  and  came  back. 

Q  And  did  he  have  a  cast  on,  on  this  occasion?  A 
Yes,  he  did. 

Q  And  what  type  cast  did  he  have  on?  A  Same  type 
of  cast. 
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Q  And  was  lie  taken  home  from  the  hospital  after  this 
six-weeks  period?  A  Yes,  he  was. 

Q  And  when  he  got  home  will  yon  please  tell  ns 
whether  or  not  he  was  able  to  move  aronnd  on  crntches, 
or  whether  or  not  he  was  confined  to  bed,  as  far  as  yon 
can  remember?  A  He  was  confined  to  bed  for  a  while 
and  then  was  able  to  move  aronnd. 

648  Q  And  did  he  have  his  cast  on  when  he  was 
moving  aronnd?  A  Yes,  he  did. 

Q  Did  the  Doctor  visit  him  while  he  was  home?  A 
How  soon  afterwards  I  don’t  remember;  he  did  at  some 
later  time. 

Q  Let  me  ask  yon  this,  Mrs.  Fnrr : 

"While  yon  were  in  the  hospital,  and  after  the  6-screw 
plate  had  been  applied,  did  yonr  hnsband  complain  of  any 
pain?  A  While  in  the  hospital? 

Q  Yes.  A  Yes,  he  was  in  pain. 

Q  And  do  yon  remember  whether  or  not  other  doctors 
were  called  in  to  examine  yonr  hnsband?  A  Well,  yes, 
they  were,  bnt  I  can’t  recall  not  so  mnch  because  of  pain, 
bnt  because  of  fever. 

Q  When  did  yon  first  learn  that  yonr  hnsband  had 
fever?  A  Well,  I  was  with  him,  as  I  told  yon,  all  the 
time,  and  I  noticed  that  at  certain  hours  during  the  day 
he  seemed  to  be  burning  with  fever,  and  yet  when  the 
nurses  came  in  to  take  his  temperature  they  didn’t  find  it, 
or  if  they  did,  it  was  very  low. 

So,  finally  one  day,  after  this  had  been  going  on 

649  two  or  three  days,  I  called  Dr.  Herzmark  from  the 
hospital,  and  told  him  I  felt  certain  that  my  hns¬ 
band  was  running  a  temperature,  bnt  because  the  hos¬ 
pital  checks  for  fever,  takes  their  temperatures  at  certain 
hours,  they  were  not  getting  his  at  the  right  time;  they 
came  in  at  three  and  they  came  in  at  seven,  bnt  quite 
often  at  four  or  four-ten  he  would  be  burning  up.  And 
he  said,  “Well,  if  yon  feel  that  he  is  now,  go  get  a  ther- 
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mometer  and  tell  the  nurse  that  I  said  yon  were  to  take 
your  husband’s  temperature,”  which  I  did,  and  at  that 
time  he  had  107. 

Q  And  did  you  bring  that  to  the  attention  of  Dr. 
Herzmark?  A  Yes,  I  did. 

Q  And  did  you  take  that  daily?  A  No,  I  didn’t  take 
it  any  more,  because  then  I  think  they  checked. 

Q  Was  that  fever  brought  to  the  attention  of  Dr. 
Herzmark?  A  Yes,  it  was. 

Q  Did  you  see  him  do  anything  to  your  husband?  A 
Yes.  He  came  in  to  check  the  leg. 

Q  And  what  did  he  do?  A  He  cut  a  window,  or  hole, 
in  the  cast  and  looked  at  the  wound,  and  said  that 

650  he  couldn’t  see  anything  there ;  that  it  looked  clean, 
and  that  he  couldn’t  see  anything  that  would  be 

inducing  fever. 

Q  And  did  the  fever  continue,  Mrs.  Furr?  A  Yes, 
it  did. 

Q  And  did  there  come  a  time  when  other  doctors  were 
called  in  to  examine  your  husband,  while  in  the  hospital? 
A  Yes. 

Q  Will  you  tell  us  who  was  called  in?  A  Dr.  Leon 
Gordon  was  called,  and  an  Ear,  Nose,  and  Throat  man. 
Dr.  Luber,  was  called. 

Q  Did  there  come  a  time  when  Dr.  Herzmark  told  you 
that  he  had  discovered  what  was  causing  your  husband’s 
fever?  A  If  I  remember  correctly,  he  looked  at  the  leg 
again  and  found  what  he  called  a  small  blood  pocket 
Q  A  small  what?  A  Blood  pocket,  which  he  opened. 
Q  Were  you  present  when  he  opened  it?  A  Yes,  I 
was. 

Q  Tell  us  what  happened.  A  He  said  that  the  open¬ 
ing  of  that,  and  the  relieving  of  the  pressure,  would  bring 
the  fever  down;  that  it  was  a  very  minor  thing. 

651  Q  A  very  minor  what?  A  A  very  minor  thing. 
Q  Did  the  fever  leave  your  husband?  A  It 

subsided. 
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Q  And  would  you  please  tell  us  what  happened  then 
at  the  place  where  Dr.  Herzmark  probed  this  blood  pocket, 
as  you  described  it?  A  It  drained  for  a  while;  it  would 
clear,  the  drainage  stopped,  and  then  another  one  seemed 
to  form. 

Q  Another  what?  A  Another  blood  pocket,  and  it 
would  start  all  over  again  and  there  was  just  too  little 
drainage. 

Q  And  did  that  continue  all  the  time  that  your  hus¬ 
band  was  in  the  hospital?  A  I  don’t  remember  if  it 
ever  cleared  up  completely  or  not 

Q  At  the  time  your  husband  was  discharged  and  taken 
home,  by  Dr.  Herzmark,  will  you  please  tell  us  whether 
or  not  his  leg  was  still  draining?  A  I  don’t  remember 
clearly,  Mr.  Bulman ;  I  think  it  was. 

Q  When  you  got  your  husband  home,  would  you  please 
tell  us  whether  or  not  it  continued  to  drain?  A  It  did 
drain  at  home. 

Q  And  when  it  drained  at  home,  would  you 
652  please  tell  us  whether  or  not  there  was  any  odor 
i  to  the  drain?  A  Yes,  there  was. 

Q  Did  this  continue  while  your  husband  was  home? 
A  Yes,  it  did. 

Q  And  did  you  take  your  husband  down  to  see  Dr. 
Herzmark  while  this  draining  was  going  on,  to  his  office? 
A  Well,  I  am  sure  we  did.  I  don’t  remember  clearly;  I 
know  Dr.  Herzmark  was  at  our  house  at  least  once  that  I 
remember,  during  that  time. 

Q  Was  your  husband  still  in  pain  while  this  drainage 
was  going  on?  A  There  was  some  pain. 

Q  Mrs.  Furr,  did  there  come  a  time  when  you  sought 
consultation  with  another  Doctor?  A  Yes. 

Q  And  do  you  know  what  Doctor  it  was  that  you 
went  to  see?  A  Dr.  Nachlas,  in  Baltimore. 

Q  Did  you  go  to  see  anybody  else  before  you  went  to 
see  Dr.  Nachlas?  A  We  went  to  see  Dr.  Peterson  first. 
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Q  And  was  Dr.  Herzmark  with  yon  on  this  occasion? 
A  When  we  went  to  see — 

653  (Interposing)  Dr.  Peterson?  A  No. 

Q  Who  was  there?  A  My  husband  and  my 
brother,  Mr.  Goldberg,  and  myself. 

Q  Did  Dr.  Peterson  tell  yon  what  should  be  done? 
Don’t  tell  ns  what  he  said.  A  Tes,  he  did. 

Q  And  did  yon,  when  yon  next  visited  Dr.  Herzmark, 
yon  and  your  husband,  tell  Dr.  Herzmark  what  Dr.  Peter¬ 
son  had  said,  without  telling  ns  what  he  said?  A  I  am 
sorry. 

Q  Did  yon  and  your  husband,  after  yon  had  gone  to 
see  Dr.  Peterson,  report  to  Dr.  Herzmark  what  Dr.  Peter¬ 
son  had  told  yon?  A  Yes. 

Q  And  without  telling  ns  what  he  said,  what  was  Dr. 
Herzmark ’s  response  to  that?  A  Dr.  Herzmark  felt  that 
the  proper  things  were  being  done  and  that  there  was  no 
need  to  do  as  Dr.  Peterson  had  recommended. 

Q  Did  he  at  that  time  carry  out  what  Dr.  Peterson 
had  told  yon — without  telling  ns  what  Dr.  Peterson  had 
told  yon?  A  No. 

654  MR.  GALIHER:  I  object.  That  is  a  medical 
question,  your  Honor. 

MR.  BULMAN:  Without  telling  what  Dr.  Peterson 
told  them — my  question  was,  Did  Dr.  Herzmark  carry 
out? 

THE  COURT:  Oh,  Dr.  Herzmark? 

MR.  BULMAN :  Yes,  carry  out  what  Dr.  Peterson  had 
suggested. 

THE  COURT:  What  Dr.  Peterson  had  suggested? 
MR.  BULMAN:  Yes. 

THE  COURT:  When? 

MR.  BULMAN :  After  they  had  reported  back  to  him 
what  Dr.  Peterson  told  them  he  should  do. 

THE  COURT :  I  will  let  her  answer. 
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BY  MR.  BULMAN: 

Q  Did  he  do  that,  Mrs.  Furr?  Did  Dr.  Herzmark 
carry  out —  A  No,  he  did  not. 

Q  Did  your  hnsband  continue  to  get  better  or  worse? 
Did  the  drainage  clear  up  after  that?  A  No.  The 
drainage  continued. 

Q  And  concerning  the  odor,  had  that  become  stronger 
or  less  as  time  went  on?  A  It  became  stronger. 

Q  Will  yon  please  tell  ns  whether  or  not  there 

655  came  an  occasion  when  yon  sought  other  medical 
consultation?  A  Yes. 

Q  And  what  Doctor  did  yon  go  to  see?  A  We  went 
to  see  Dr.  Nachlas. 

Q  Dr.  Nachlas,  in  Baltimore?  A  Yes. 

•  •  •  • 

Q  Now,  Mrs.  Furr,  referring  your  attention  to  the 
time  yon  went  to  see  Dr.  Nachlas,  in  Baltimore,  who  was 
present?  A  Dr.  Herzmark,  my  hnsband,  my  brother, 
and  myself. 

Q  And  were  yon  present  when  Dr.  Nachlas  made  an 
examination  of  your  hnsband?  A  Yes,  I  was. 

Q  Will  yon  please  describe  to  the  ladies  and  gentle¬ 
men  of  the  jury  what  yon  observed  Dr.  Nachlas  do?  A 
Well,  as  I  recall,  first  he  measured  the  leg,  and  the  next 
thing  I  remember  seeing  him  do  was  to  take  a  long  in¬ 
strument  and  insert  it. 

656  Q  Will  yon  please  give  ns  the  size  of  the  in¬ 
strument,  as  yon  remember  it?  A  I  would  say 

just  about  that  long  (indicating). 

Q  About  a  foot  long — twelve  inches?  A  And  in¬ 
serted  it  into  the  site  of  the  operation,  I  think,  but  at  the 
spot  where  it  was  draining.  When  he  took  it  out  he  said 
that  the — 

MR.  GALIHER :  Objection. 

MR.  BULMAN :  This  statement  was  made — 

THE  COURT:  Was  Dr.  Herzmark  there? 

THE  WITNESS:  Yes,  he  was. 
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THE  COURT :  AH  right 

MR.  GALIHER:  But  Dr.  Nachlas  has  already  testi¬ 
fied.  Is  he  trying  to  impeach  Dr.  Nachlas?  He  asked 
him  about  what  he  said. 

MR.  BULMAN:  No. 

THE  COURT :  He  may  be  going  to  corroborate  him,  I 
don’t  know. 

BY  MR.  BULMAN: 

Q  Tell  ns  what  he  said.  A  He  said  it  was  osteo¬ 
myelitis;  that  it  was  very  deep-seated;  that  it  was  at  the 
bottom — 

Q  (Interposing)  It  was  where?  A  At  the  bottom, 
the  under  part  of  the  thigh,  and  he  had  to  go  in 

657  very  deep  to  locate  it. 

Q  Did  he  make  any  recommendations  to  Dr. 
Herzmark,  and  were  you  present  when  those  recommen¬ 
dations  were  made?  A  Yes. 

Q  And  what,  did  he  tell  Dr.  Herzmark?  A  He  told 
Dr.  Herzmark  that  my  husband  should  be  operated  on 
again,  without  any  delay;  that  the  metal  should  be  re¬ 
moved  from  the  limb;  and  he  said,  “Find  a  cheap  hos¬ 
pital  because  this  man  is  going  to  be  in  there  for  at  least 
four  to  six  months.” 

Q  Was  that  to  Dr.  Herzmark?  A  Was  what? 

Q  Was  this  conversation  that  you  have  just  related 
by  Dr.  Nachlas  said  to  Dr.  Herzmark?  A  In  connection 
with  the  hospital? 

Q  Yes.  A  I  am  not  sure.  I  know  he  said  it;  if  he 
addressed  it  to  Dr.  Herzmark  or  to  my  husband,  I  am  not 
absolutely  sure. 

Q  Was  Dr.  Herzmark  present?  A  Yes. 

Q  Now,  Mrs.  Furr,  did  you  return  back  to  Washing¬ 
ton?  A  Yes,  we  did. 

Q  And  did  you  discuss  Dr.  Nachlas’  suggestion  with 
Dr.  Herzmark,  on  the  way  back  to  Washington? 

658  A  I  don’t  remember  clearly  the  conversation  com¬ 
ing  back. 
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Q  When  yon  got  back  to  Washington,  was  yonr  hus¬ 
band  hospitalized  immediately?  A  No,  I  don’t  think  it 
was  immediately,  bnt  shortly  after  that. 

Q  And  did  there  come  a  time  when  this  6-screw  plate 
was  taken  ont  in  the  hospital?  A  Yes. 

Q  At  that  time  did  yon  have  any  knowledge,  Mrs. 
Furr,  that  the  broken  screw  still  remained  in  yonr  hus¬ 
band’s  leg,  when  Dr.  Herzmark  performed  the  6-screw 
operation?  A  Yes;  it  seems  to  me  that  came  ont  some¬ 
time  dnring  that  interim  and  was  still  there. 

Q  I  didn’t  get  the  answer.  A  We  did  know  it  was 
there. 

Q  Did  yon  know  at  the  time  that  the  6-screw  opera¬ 
tion  was  there,  that  it  was  there?  Hadn’t  Dr.  Herzmark 
said  he  had  taken  it  ont  prior  to  that  time? 

MR.  GALIHER:  I  object  to  connsel  leading. 

THE  WITNESS:  I  am  sorry;  I  don’t  understand  the 
question. 

THE  COURT :  Yes,  it  is  leading. 

MR.  BULMAN :  I  withdraw  that  question,  yonr 
Honor. 

659  BY  MR.  BULMAN: 

Q  Did  there  come  a  time  when  Dr.  Herzmark 
did  take  ont  this  6-screw  plate?  A  Yes. 

Q  And  did  yon  have  a  conversation  with  him  at  the 
hospital,  after  that  operation  was  performed?  A  Yes. 

Q  Would  yon  please  tell  ns  what  he  told  yon  he  had 
done?  A  He  said  that  the  6-screw  plate  had  been  re¬ 
moved  ;  that  all  the  metal  had  been  removed ;  that  he  had 
cleaned  ont  the  wound. 

Q  And  did  yon  ask  him  specifically  concerning  the 
screw?  A  My  husband  did. 

Q  And  what  did  he  say  with  respect  to  that?  A  He 
said  it  had  been  removed. 

Q  And  what  if  anything  did  he  say  with  respect  to — 
that  yonr  husband’s  limb  would  clear  up?  What  conver¬ 
sation  did  yon  have  with  respect  to  the  recovery  of  yonr 
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husband,  after  this  operation  was  performed?  A  As  I 
recall,  he  said  that  the  wound  had  to  remain  open  and 
heal  from  the  bottom  up  to  allow  drainage  so  that  the 
osteo  would  clear  up,  and  that  he  would  in  the  end 

660  be  all  right 

Q  Did  he  at  the  time  give  you  any  time  when 
he  would  be  all  right?  A  I  don’t  remember. 

Q  How  long  did  he  remain  in  the  hospital  after  this 
6-screw  plate  removal  operation?  A  He  didn’t  stay 
very  long. 

Q  Did  Dr.  Herzmark  at  that  time  tell  you  that  what 
your  husband  had  in  his  leg  was  not  a  screw  but  a  broken 
bit?  A  Did  you  ask  me,  did  Dr.  Herzmark  tell  us  that? 

Yes,  at  that  time.  A  No. 

Q  Has  he  ever  told  you  that  the  bit  broke  off  in  your 
husband’s  leg?  A  No. 

Q  When  is  the  first  time  you  found  out  yourself  per¬ 
sonally  that  what  was  in  your  husband’s  leg  was  a 
broken  bit?  A  When  I  read  Dr.  Herzmark’s  deposition. 

THE  COURT:  Whose  deposition? 

MR.  BULMAN:  Dr.  Herzmark’s  deposition — which 
was  on  August  24, 1950. 

BY  MR.  BULMAN: 

Q  Prior  to  August  24,  1950,  were  you  ever  told 

661  by  Dr.  Herzmark  that  in  your  husband’s  leg  was  a 
piece  of  broken  bit?  A  No. 

Q  And  had  he  ever  referred  to  the  metal  in  your  hus¬ 
band’s  leg  as  a  piece  of  broken  bit?  A  No. 

Q  After  this  6-screw-plate  operation  did  your  husband 
return  home?  A  You  mean  after  removal  of  the  plate? 

Q  Yes.  A  Yes. 

Q  And  did  he  have  a  cast  on  that  time?  A  Yes,  he 
did. 

Q  And  would  you  please  tell  us  whether  or  not  the 
wound  continued  to  drain?  A  Yes,  it  did. 


376  A 


Q  When  he  got  home,  would  yon  please  tell  ns  whether 
or  not  he  was  confined  to  bed  or  was  able  to  get  around? 
A  He  was  confined  to  bed. 

Q  Did  he  visit  the  Doctor’s  office  for  treatment,  or 
did  he  come  to  the  honse  for  treatment,  after  this  6- 
screw-plate  operation?  A  He  came  to  the  honse,  al¬ 
though  I  don’t  remember  how  often. 

662  Q  And  did  there  come  a  time,  Mrs.  Furr,  when 
yonr  husband  was  able  to  get  about  with  crutches? 

A  Yes. 

Q  And  how  long  after  this  6-screw  operation  was 
that,  do  you  remember?  A  I  don’t  remember.  He  was 
in  bed  for  weeks. 

Q  All  during  this  time  was  your  husband  able  to 
work?  A  No. 

Q  Did  there  come  a  time,  Mrs.  Furr,  when  your  hus¬ 
band  did  go  to  work?  A  Yes. 

Q  And  do  you  know  where  it  was  that  he  went  to 
work?  A  Yes. 

Q  And  where  was  that?  A  Washington  Wholesale 
Grocery  Company. 

Q  And  would  you  please  tell  us  what  he  used  to  get 
about  to  go  to  work?  How  was  he  able  to  get  about? 
A  He  was  on  crutches. 

Q  Was  there  any  occasion  when  you  had  to  take  him 
to  work?  A  T  didn’t  hear  you. 

Q  Did  you  ever  take  him  to  work,  in  the  car,  when  he 
was  working  there?  A  No. 

663  Q  Mrs.  Furr,  was  he  able  to  walk,  with  the  aid 
of  these  crutches?  A  Well,  he  got  around. 

Q  And  did  there  come  a  time  when  he  was  able  to 
discard  the  use  of  the  crutches?  A  Yes. 

Q  And  how  was  be  able  to  get  around  after  that,  after 
he  discarded  the  crutches?  A  He  used  a  crutch  and  a 
cane  for  a  while,  and  then  just  a  cane. 

Q  And  did  you  continue  to  go  see  Dr.  Herzmark  dur¬ 
ing  this  period?  A  Yes. 
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Q  What  if  anything  did  Dr.  Herzmark  do  for  him? 
A  I  don’t  remember  that  he  did  anything  particularly 
except  look  at  the  leg  and  check  it  and  have  my  hus¬ 
band  walk,  to  see  how  he  was  doing. 

Q  Mrs.  Furr,  after  your  husband  began  moving  around 
with  the  aid  of  a  cane,  did  there  come  a  time — I  want  to 
ask  you  this,  what  mobility  did  he  have  with  his  right 
leg?  Tell  us  whether  he  could  bend  it  or  not,  after  the 
6-screw  operation.  A  The  knee  was  stiff. 

Q  You  say  it  was  stiff;  what  did  you  observe 

664  your  husband  do?  How  was  be  able  to  walk? 
How  did  he  walk?  A  I  don’t  know  what  you 

mean. 

Q  With  his  right  leg.  A  I  mean  he  walked  stiff¬ 
legged. 

Q  Could  he  bend  the  right  knee  at  all  ?  A  There  may 
have  been  very  slight  motion. 

Q  Prior  to  the  operation  did  he  have  any  trouble 
bending  that  knee  at  all,  the  right  knee?  A  Not  at  all. 
Q  Could  he  flex  it  fully?  A  Definitely. 

Q  Was  there  anything  abnormal  about  the  appear¬ 
ance  of  the  right  knee  or  leg?  A  No;  it  was  very 
normal. 

Q  Did  there  come  a  time  when  he  was  hospitalized 
again,  in  July,  1948?  A  Yes. 

Q  And  did  you  go  to  the  hospital  on  that  occasion? 
A  No,  I  was  working  then. 

Q  Did  you  visit  your  husband  in  the  evenings,  after 
you  got  off  from  work?  A  Yes. 

Q  And  would  you  please  tell  us  whether  or  not  you 
observed  your  husband  in  the  hospital,  in  July, 

665  1948?  A  Yes. 

Q  Would  you  please  tell  us  whether  or  not  you 
observed  his  right  limb  when  you  got  to  the  hospital? 
A  Yes,  I  did. 

Q  And  would  you  please  describe  to  the  ladies  and 
gentlemen  of  the  jury  what  you  observed  about  the  right 
limb  in  July,  1948?  A  The  leg  was  covered  with  bruises. 
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Q  And  where  did  the  braises  extend  from?  A  It 
seems  to  me  from  above  the  knee  all  the  way  to  the  ankle. 

Q  How  far  above  the  knee?  A  Well,  I  don’t  know; 
I  would  say  several  inches. 

Q  And  did  you  observe  the  leg  and  knee  the  next  day 
— the  right  leg  and  knee  the  next  day?  A  Yes. 

Q  Would  you  please  tell  us  what  you  observed  about 
the  appearance  of  the  leg  the  next  day?  A  The  braises 
had  become  more  noticeable  and  deeper. 

Q  And  as  time  went  on,  would  you  please  tell  the 
ladies  and  gentlemen  of  the  jury  as  to  what  happened  to 
the  color  of  that  leg?  A  It  kept  changing  color. 

666  Q  And  what  color  did  it  change  to?  A  Yellow, 
purple,  green — the  usual  bruise  colors. 

Q  And  where  did  that  extend  from  and  to?  A  From 
several  inches  above  the  knee  all  the  way  down  beyond 
the  ankle,  I  think  it  was. 

Q  How  long  did  these  braises  persist,  Mrs.  Furr? 
A  As  best  I  can  recall,  they  were  there  for  months. 

Q  For  months?  A  Yes. 

Q  Did  you  hear  any  conversation  between  Dr.  Herz- 
mark  and  your  husband,  after  this  operation  had  taken 
place,  in  the  hospital  room?  A  Yes,  I  did. 

Q  And  would  you  please  tell  us  when  it  took  place 
and  where,  and  what  you  heard  concerning  a  conversation 
between  your  husband  and  Dr.  Herzmark?  A  I  am  not 
sure  of  the  time.  It  may  have  been  the  evening  of  mani¬ 
pulation,  or  the  following  day,  but  my  husband  asked  the 
Doctor  if  he  had  succeeded  in  doing  what  he  wanted  to  do 
in  the  manipulation,  and  Dr.  Herzmark  said  yes,  he  did; 
he  had  gotten  the  knee  to  bend  the  full,  well,  range  or 
whatever  that  it  had  gone  all  the  way,  but  he  said  it  had 
been  a  terrific  job,  in  fact  his  own  words  were,  *  ‘I  almost 
broke  my  arm.” 

Q  Did  you  point  out  to  Dr.  Herzmark  this  con- 

667  dition  of  your  husband’s  leg?  A  You  mean  the 
braises? 
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Q  Yes.  A  Yes.  He  said  that  was  because  he  had 
had  to  work  on  it  so  hard. 

Q  Did  he  do  anything  for  him — prescribe  anything 
for  him?  A  No.  He  said  they  would  go  away  in  time. 

Q  After  your  husband  came  home  from  the  hospital 
in  July,  tell  us  about  his  ability  to  walk,  in  July,  1948. 
A  In  July,  1948? 

Q  He  came  home  from  the  hospital  July  5,  1948. 
What  was  his  ability  to  walk  at  that  time,  after  the  mani¬ 
pulation?  A  Well,  he  did  a  little  bit,  but  the  knee 
didn’t  retain  the  range  of  motion  which  the  Doctor  said 
he  was  able  to  get  with  that  manipulation. 

Q  And  what  happened  to  the  range  of  motion  of  that 
right  knee?  A  Within  a  few  days  it  had  tightened  up 
so  that  there  was  a  slight  bend — more  than  he  had  origi¬ 
nally,  but  nowhere  like  what  the  Doctor  said  he  had  got¬ 
ten  in  the  operating  room. 

Q  How  was  be  able  to  get  about  after  the  manipula¬ 
tion?  A  He  was  doing  some  better  than  he  was  before 
that. 

668  Q  Did  he  have  to  have  any  assistance  from  any 
artificial  source?  A  I  don’t  remember  at  that 
time  whether  he  discarded  the  cane  or  not. 

Q  Did  there  come  a  time  that  he  went  back  to  the 
hospital  on  August  8,  1948?  A  Yes. 

Q  And  what  was  the  purpose  of  his  return  to  the 
hospital  on  that  occasion?  A  He  went  in  that  time  for 
the  Doctor  to  do  some  plastic  work  on  the  scar  and  also 
to  clean  out  the  wound. 

Q  And  with  respect  to  the  extent  of  the  scar,  would 
you  please  point  out  to  the  ladies  and  gentlemen  of  the 
jury  by  your  hands  how  big  a  scar  he  had  before  he  went 
in  to  do  the  plastic  work?  How  big  was  the  scar,  if  you 
can  remember.  A  About  that  long  (indicating). 

Q  And  how  wide?  A  And  there  was  an  opening 
about  that  wide — deep,  all  the  way  into  his  thigh,  into 
the  leg. 
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Q  How  deep  was  it,  would  you  say?  A  Well,  I 
looked  down  there  once  when  it  was  opened,  and  it  looked 
awfully  deep  to  me;  I  don’t  really  know;  I  can’t  judge 
how  many  inches. 

Q  Did  the  Doctor,  in  this  plastic  operation,  fill 

669  in  that  area?  A  When  I  next  saw  it,  it  was 
covered  over. 

Q  Mrs.  Furr,  after  August,  1948,  would  you  please 
tell  us  what  the  condition  of  your  husband’s  leg  was  after 
this  plastic  operation  was  performed?  What  was  its  con¬ 
dition?  Was  he  able  to  walk?  A  He  was  able  to  walk, 
still  with  difficulty. 

Q  Did  he  "walk  normally?  A  No,  he  did  not. 

Q  Was  he  able  to  go  up  and  down  stairs?  A  Not 
normally. 

Q  How  did  he  go  up  and  down  stairs?  A  Well,  the 
best  way  I  suppose  he  could  do  it  was  one  step  at  a  time. 
He  didn’t  walk  any  more  than  he  absolutely  had  to. 

Q  And  what  if  anything  did  you  put  on  in  the  house 
to  enable  him  to  go  up  and  down  stairs?  A  We  had  a 
stair  rail  put  on  the  stairs  to  the  second  floor. 

Q  Did  there  come  a  time  subsequently,  Mrs.  Furr, 
that  your  husband  was  sent  to  the  hospital  again,  after 
August,  1948?  A  Yes. 

Q  Before  we  come  to  that,  did  he  get  better  as 

670  time  went  on,  after  this  plastic  operation  on  Au¬ 
gust  8?  A  Well,  he  seemed  to  do  just  about  the 

same;  his  walk  may  have  improved  very  slightly. 

Q  Did  there  come  a  time  when  you  saw  another  Doc¬ 
tor,  Mrs.  Furr?  A  Yes. 

Q  And  what  Doctor  did  you  go  to  see?  A  Dr.  Ever¬ 
ett  Gordon. 

Q  And  what  was  the  condition  of  his  leg  at  the  time 
you  saw  Dr.  Everett  Gordon?  A  Well,  what  led  to  the 
visit  to  Dr.  Gordon  was  my  noticing  the  fact  that  he  was 
limping  more  and  had  more  difficulty  with  the  steps,  and 
after  a  few  days  of  that  he  went  and  got  out  his  cane. 
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and  when  I  saw  it  was  bad  I  said,  “Yon  must  see  some¬ 
one.” 

Q  When  you  say  he  was  limping  more,  more  than 
what,  Mrs.  Furr?  A  More  than  he  had  after  this  oper¬ 
ation. 

Q  Was  he  limping  after  he  had  this  operation?  A 
Yes,  he  was. 

Q  Then  did  the  limp  become  greater  as  time  went  on? 
A  Yes,  it  did. 

Q  And  was  that  the  reason  that  you  saw  the  other 
Doctor?  A  Yes. 

671  Q  And  did  you  go  to  see  Dr.  Everett  Gordon? 
A  He  went  to  see  Dr.  Gordon. 

Q  Did  he  continue  to  go  to  see  Dr.  Everett  Gordon? 
A  Yes. 

Q  And  did  you  observe  your  husband  do  anything  at 
home?  A  He  did  some  exercising. 

Q  And  did  that  seem  to  help  him?  A  Yes. 

Q  And  did  there  come  a  time,  Mrs.  Furr,  that  your 
husband  was  again  sent  to  the  hospital?  A  Yes. 

Q  And  what  hospital  was  that?  A  George  Wash¬ 
ington. 

Q  And  would  you  please  tell  us  the  circumstances  sur¬ 
rounding  his  being  sent  to  the  hospital?  A  Well,  actu¬ 
ally  it  happened  on  a  Sunday  afternoon.  We  were  at  a 
football  game,  and  when  we  got  up  to  leave  he  was 
groggy,  could  barely  walk;  said  he  felt  feverish. 

With  the  assistance  of  my  brother  we  got  him  home 
and  took  his  temperature.  He  had,  I  don’t  know,  102-1/2 
or  103,  and  his  leg  pained  him  at  the  site  of  the  opera¬ 
tion. 

So  we  called  Dr.  Beinstein,  who  happened  to  be 

672  out  for  the  evening  but  not  too  far  from  our  home. 
He  came  over  immediately,  and  after  checking  him 

said — 

MR.  GALIHER:  I  object. 
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BY  MR.  BTJLMAN : 

Q  Don’t  tell  us  what  he  said  Did  he  order  you  to 
do  something  with  your  husband?  Did  Dr.  Beinstein 
order  that  something  be  done  with  your  husband?  A 
When? 

Q  The  next  day.  A  Oh,  yes;  he  said  he  should  be 
hospitalized. 

Q  As  a  result  from  information  gotten  from  Dr. 
Beinstein,  was  your  husband  hospitalized?  A  Yes. 

Q  And  he  w’as  taken  to  what  hospital?  A  George 
Washington. 

Q  Do  you  know  whether  or  not  anyone  else  was  called 
in  consultation  at  that  time?  A  Yes. 

Q  Who  wms  that?  A  Dr.  Everett  Gordon. 

Q  How  long  was  he  in  the  hospital  on  that  occasion? 
A  I  think  about  two  weeks. 

Q  Mrs.  Furr,  did  there  come  a  time  when  he  left 
673  that  hospital?  A  Yes. 

Q  And  do  you  know  of  your  own  personal 
knowledge  whether  or  not  your  husband  is  now  under 
the  care  of  Dr.  Beinstein?  A  Yes. 

Q  Would  you  please  describe  to  us,  Mrs.  Furr,  from 
your  own  observation,  his  ability  to  walk,  presently?  A 
Well,  I  would  say  that  I  think  he  walks — he  doesn’t  walk 
straight;  he  doesn’t  have  any  kind  of  an  even  normal 
gait  as  he  was  supposed  to  have;  he  has  a  limp — 

MR.  GALIHER:  I  object  and  move  that  that  go  out. 

THE  COURT :  Sustained. 

BY  MR.  BTJLMAN : 

Q  What  type  of  gait  did  Dr.  Herzmark  tell  you  that 
your  husband  would  have,  after  his  operation?  A  He 
told  me  that  my  husband  would  walk  with  a  normal  gait. 

THE  COURT:  How  does  he  walk  now,  compared  to 
the  way  he  walked  before  the  operation? 

THE  WITNESS:  Much  worse. 

BY  MR.  BTJLMAN: 

Q  He  is  much  worse?  A  Much  worse. 
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Q  And  in  what  respect  is  he  worse  now  than 

674  he  was  before?  A  Well,  people  didn’t  even  know 
there  was  anything  wrong  with  his  leg  before  this 

operation  took  place. 

THE  COURT :  People  didn’t  know — 

THE  WITNESS  (Interposing) :  He  walked  that  nor¬ 
mally. 

THE  COURT :  Just  a  minute. 

People  didn’t  know  there  was  anything  wrong  with  his 
leg  before  the  operation  and  he  walked  normally;  is  that 
it? 

BY  MR.  BULMAN: 

Q  What  is  the  difference  between  what  he  walked 
now  and  what  he  walked  then? 

Tell  us  the  difference  in  his  walk  and  gait.  A  How  do 
you  want  me  to  describe  it? 

Q  Just  describe  it — how  did  he  walk  before?  A  I 
think  he  walked  pretty  much  the  same  as  anyone  else. 
Q  Did  he  have  any  kind  of  shoe?  A  He  had  a  shoe. 
MR.  GALIHER:  Counsel  realizes  what  his  witness 
has  said  and  he  is  trying  to  put  words  in  her  mouth.  I 
don’t  think  that  is  fair. 

THE  COURT:  I  don’t  think  you  should  ask  leading 
questions. 

BY  MR.  BULMAN: 

675  Q  When  you  say  he  walked  normally,  was  there 
any  perceptible  roll  to  his  step  as  he  walked,  that  is 

before  the  operation?  A  No,  there  was  no  roll — just 
as  he  has  now,  you  mean? 

Q  Yes.  A  No,  there  was  not. 

Q  What  was  his  ability  to  walk  up  and  down  stairs 
before?  A  He  had  no  difficulty  at  all  walking  up  and 
down  stairs. 

Q  Tell  us  whether  or  not  he  had  any  difficulty  with 
respect  to  bending  his  right  knee  before.  A  He  did  not. 

Q  Did  he  have  any  trouble  before  this  operation, 
standing  on  his  feet  for  any  appreciable  length  of  time? 
A  No,  he  didn’t. 
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Q  Does  he  have  any  trouble  now?  A  Yes. 

Q  And  do  you  know  of  your  own  personal  knowledge 
what  kind  of  shoe  he  wears  now?  A  One  of  his  shoes, 
I  don’t  know  which  one  now — I  am  confused,  but  one  of 
his  shoes  is  built-up  as  it  was  before. 

676  THE  COURT:  Was  it  the  same  as  it  was  be¬ 
fore? 

THE  WITNESS:  Not  exactly  before,  but  I  mean  the 
same  shoe  has  a  lift  on  it. 

THE  COURT:  What  is  the  difference? 

THE  WITNESS:  I  don’t  know  the  exact  difference 
in  measurement,  but  it  is  less. 

BY  MR.  BULMAN: 

Q  In  other  words,  the  amount  of  lift  of  his  built-up 
shoe  now  is  less  than  it  was  before?  A  Yes. 

THE  COURT:  I  want  to  find  out  how  much  less. 
You  have  seen  the  other  shoe,  haven’t  you? 

MR.  BULMAN :  Measure  it  to  the  best  of  your  abil¬ 
ity. 

(The  witness  indicates.) 

BY  MR.  BULMAN: 

Q  About  that  much  less?  A  I  think,  possibly. 

Q  Is  that  about  two  inches  less,  what  you  have  just 
indicated?  A  Two  inches. 

MR.  BULMAN:  Would  you  hold  that  around  for  the 
jury? 

(The  witness  complies  with  counsel’s  request.) 

BY  MR.  BULMAN : 

Q  Now,  Mrs.  Furr,  when  you  were  in  Dr.  Herz- 

677  mark’s  office,  please  tell  us  whether  or  not  you 
had  any  discussion  with  respect  to  whether  or  not 

your  husband  would  be  required  to  wear — what  type  of 
shoe  he  would  be  required  to  wear,  after  the  operation? 
A  There  was  never  any  discussion  of  shoes,  because  he 
was  supposed  to  walk  normally. 


385  A 


MR.  GALIHER:  I  object.  I  think  she  has  answered 
it — no  discussion. 

MR.  BULMAN:  I  asked  if  there  was  any  discussion 
of  shoes. 

BY  MR.  BULMAN: 

Q  What  if  anything  during  your  discussion,  Mrs.  Furr, 
and  I  am  inviting  your  attention  back  to  the  original  con¬ 
ference,  did  you  have  with  Dr.  Herzmark  with  respect  to 
his  response  to  you  as  to  the  outcome  of  this  operation? 
What  did  he  say  to  you?  A  He  stated  that  my  husband 
would  walk  normally;  his  two  legs  would  be  even;  he 
would  have  no  more  back  or  leg  pains,  or  any  trouble 
with  his  back  or  leg. 

Q  And  what  else  did  he  tell  you?  A  He  said  he 
would  walk  normally,  with  a  normal  gait. 

Q  And  how  about  the  time  element?  A  He  said,  as 
I  mentioned  before,  that  the  first  four  weeks  would  be 
spent  in  the  hospital,  and  the  next  four  weeks 
678  at  home  learning  to  get  around  and  learning  to 
walk,  and  at  the  end  of  eight  weeks  he  was  to  be 
ready  to  go  back  to  work. 

Q  And  he  told  you  that,  did  he?  A  Yes,  he  did. 

Q  Based  upon  that  did  you  and  your  husband  agree 
to  have  the  operation? 

MR.  GALIHER:  I  object  to  counsel  again  leading 
the  witness. 

THE  COURT:  Yes,  it  is  a  rather  leading  question. 

You  can  ask  her  if  she  agreed  to  have  the  operation. 
BY  MR.  BULMAN: 

Q  Did  you  then  agree  to  have  the  operation  performed, 
on  your  husband?  A  My  husband  agreed. 

•  •  •  • 

690  Ila  Lou  Cochran 

was  called  as  a  witness  by  the  plaintiff,  and  being  first 
duly  sworn,  was  examined  and  testified  as  follows: 
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Direct  Examination 
BY  MR.  BULMAN: 

Q  Mrs.  Cochran,  would  you  give  us  your  full  name? 
A  Ila  Lou  Cochran. 

Q  Where  do  you  live?  A  Mount  Rainier. 

Q  And  how-  long  have  you  been  a  resident  of  Mount 
Rainier?  A  About  ten  years. 

Q  Inviting  your  attention  to  1946,  did  there  come  a 
time  when  you  dealt  with  one  Albert  Furr,  when  he  ran 
a  grocery  store  there?  A  Yes,  I  did. 

Q  Were  you  one  of  his  customers?  A  Yes. 

Q  Had  you  known  him  prior  to  that  time?  A 

691  No. 

Q  How  frequently  would  you  go  in  to  do  your 
grocery  shopping,  Mrs.  Cochran?  A  I  went  in  there 
at  least  every  day,  or  every  other  day. 

Q  And  how’  far  was  your  home  from  his  store,  Mrs. 
Cochran?  A  Oh,  approximately  two  or  three  blocks. 

Q  Were  you  a  customer  of  his  all  the  time  that  Mr. 
Furr  was  engaged  in  the  grocery  business?  A  Yes. 

Q  Would  you  please  tell  us  when  you  visited  the  gro¬ 
cery  store  whether  or  not  you  noticed  Mr.  Furr  in  the 
store?  Did  you  see  him  in  the  store?  A  Oh,  yes. 

Q  Would  you  please  tell  us  what  you  observed  about 
his  activity?  A  Well,  he  vras  very  active.  He  did  prac¬ 
tically  all  of  the  work;  there  wasn’t  anyone  there  to  help 
him  that  I  remember  at  this  time.  I  think  I  saw  a  col¬ 
ored  man  there  at  one  time  that  helped  him,  which  he  had 
to  get  rid  of  him  because  he  wasn’t  any  good. 

Q  Did  he  ever  deliver  any  orders  to  your  house?  A 
Yes. 

Q  And  where  do  you  live?  A  Where  do  I 

692  live?  3500  Perry,  about  two  or  three  blocks  from 
there. 

Q  Did  you  ever  see  Mr.  Furr  walk  up  and  down  stairs? 
A  Oh,  yes. 
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Q  I  am  talking  about  the  time  he  ran  the  store.  A 
Oh,  yes. 

Q  Will  you  please  tell  about  his  ability  to  walk  up 
and  down  steps?  A  Well,  there  was  nothing  wrong 
with  him,  that  is  as  far  as  walking  up  and  down  stairs, 
carrying  packages  and  carrying  things.  In  fact  we  had 
a  place  of  business  that  we  bought  quite  a  great  deal  from 
him,  and  he  was  able  to  get  us  things  that  we  were  not 
able  to  get  other  places,  crates  of  lettuce  and  crates  of 
things,  and  Mr.  Furr  carried  those  things  up  and  down 
and  loaded  our  station  wagon  with  them. 

Q  Let  me  ask  you  this : 

Would  you  please  tell  us  what  you  observed  about  his 
ability  to  walk?  A  Oh,  yes,  normally;  I  didn’t  know 
anything  at  all  until  Mr.  Furr  told  me  himself. 

Q  About  what?  A  About  his  shoe. 

Q  And  did  you  observe  his  shoe,  after  he  told  you 
about  it?  A  Well,  slightly,  yes. 

693  MR.  BULMAN :  You  may  examine. 

C  ross-Exammation 
BY  MR.  GALIHER: 

Q  Mr.  Furr  was  a  good  friend  of  yours,  you  say?  A 
No,  only  in  a  business  way. 

Q  He  was  a  good  friend  as  far  as  getting  you  a  lot 
of  things  that  you  couldn’t  get  at  the  time  because  of 
shortages?  A  Well,  he  helped  us  out  that  way,  yes. 

Q  Did  you  ever  notice  his  shoe?  A  Only  after  he 
told  me. 

Q  And  what  did  it  look  like  at  that  time?  A  Well, 
it  w-as  just  an  elevated  shoe,  just  a  higher  heel,  I  thiTilr. 
I  didn’t  pay  too  much  attention  to  it,  frankly. 

•  •  •  • 
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Loriene  Russell 

was  called  as  a  witness  by  the  plaintiff,  and  being  first 
duly  sworn,  was  examined  and  testified  as  follows: 

694  Direct  Examination 
BY  MR.  BULMAN: 

Q  Mrs.  Russell,  would  you  give  us  your  full  name, 
please?  A  Loriene  Russell. 

Q  Where  do  you  live?  A  In  Perry  Street,  Mount 
Rainier,  Maryland. 

Q  How  long  have  you  lived  in  Perry  Street,  Mount 
Rainier?  A  17  years. 

Q  And  were  you  living  there  in  October,  1946?  A  I 
was. 

Q  Mrs.  Russell,  did  you  deal  with  Mr.  Furr  when  he 
ran  a  grocery  store  in  Mount  Rainier?  A  I  did. 

Q  Did  you  know  Mr.  Furr  before  he  came  to  Mount 
Rainier?  A  No,  I  didn’t. 

Q  Did  you  deal  with  him  up  to  the  time  he  sold  the 
store?  A  Yes. 

Q  Now,  Mrs.  Russell,  did  you  have  occasion  during 
the  time  that  you  dealt  with  Mr.  Furr  to  go  into  Mr. 
Furr’s  store?  A  Oh,  many  times. 

695  Q  And  how  frequently  would  you  say  that  you 
used  to  visit  the  store  to  shop?  A  Nearly  every 

day. 

Q  And  how  far  is  your  home  from  the  store  that  Mr. 
Furr  used  to  run?  A  Oh,  I  should  say  about  three  or 
four  blocks. 

Q  And  did  you  go  in  the  store  yourself  to  do  the 
shopping?  A  I  did. 

Q  Or  did  they  deliver  it  to  you?  A  They  would. 

Q  They  would  do  both?  A  Yes. 

Q  And  tell  us  whether  or  not  you  ever  observed  Mr. 
Furr  driving  an  automobile?  A  Yes,  he  used  to  drive 
the  truck  and  bring  the  orders. 
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Q  And  when  he  drove  the  truck  and  brought  the  orders 
did  you  have  occasion  to  see  him?  A  Yes. 

Q  On  week  ends  did  you  used  to  have  large  or  small 
orders?  A  Well,  I  would  have  very  large  orders. 

696  Q  Did  Mr.  Furr  deliver  these  orders  to  you?  A 
Sometimes. 

Q  And  on  the  occasions  that  he  did,  did  you  observe 
whether  or  not  he  carried  these  orders?  A  Oh,  yes,  he 
used  to  carry  them  in  the  house. 

Q  And  you  were  friendly  with  Mr.  Furr?  A  Yes,  I 
was. 

Q  And  you  are  still  friendly  to  him?  A  Still  am. 

Q  Did  you  notice  whether  or  not  he  had  any  diffi¬ 
culty  in  carrying  these  orders?  A  No,  I  never  noticed 
that. 

Q  Mrs.  Russell,  did  you  ever  have  occasion  to  see 
Mr.  Furr  while  he  was  running  the  grocery  store,  at 
Mount  Rainier,  walking  up  and  down  stairs?  A  Oh, 
yes. 

Q  Would  you  please  tell  the  ladies  and  gentlemen  of 
the  jury  whether  or  not  you  observed  him  going  up  and 
down  stairs?  A  I  did. 

Q  Will  you  tell  us  then  in  what  manner,  if  any,  you 
observed  him  do  that?  A  Just  like  any  ordinary  per¬ 
son. 

Q  When  you  used  to  shop  in  the  store,  did  you 

697  observe  Mr.  Furr  in  the  store?  A  Yes. 

Q  Would  you  please  tell  us  whether  or  not 
you  saw  him  walk  around  in  the  store?  A  Yes,  I  did. 

Q  Will  you  tell  us  the  manner  in  which  he  used  to 
walk?  A  Like  any  normal  person,  like  myself. 

THE  COURT:  He  walked  just  like  you  did? 

THE  WITNESS :  Yes. 

MR.  BTJLMAN:  I  have  no  further  questions. 
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Cross-Examination 
BY  MR.  GALIHER: 

Q  Did  you  ever  notice  Ms  shoe,  Mrs.  Russell?  A 
Yes,  I  did,  but  I  never  noticed  the  limp  from  that  shoe. 

I  thought  it  was  unusual  at  the  time  because  I  had  a 
brother  that  was  crippled  and  he  had  a  decided  limp,  and 
I  never  noticed  the  limp.  This  shoe,  I  didn’t  notice  it 
until  quite  a  long  time,  until  I  felt  like  I  knew  him  to 
ask  Mm  about  it.  I  noticed  it  probably  the  last  year  that 
he  was  in  business. 

Q  What  sort  of  shoe  was  it?  A  It  was  a  built-up 
shoe  I  noticed,  that  is  how  I  noticed  it,  from  the 
698  trouser  leg,  and  of  course  I  was  sensitive  and  I 
thought  he  might  be  sensitive  if  I  didn’t  ask  him 
about  it. 

Q  And  how  much  of  it  was  built  up?  A  Not  very 
much,  it  didn’t  seem  very  much  to  me. 

Q  Did  you  notice  whether  the  sole  was  built  up?  A 
As  I  say,  I  didn’t  notice  because  he  walked  like  myself, 
and  I  was  quite  surprised  when  I  did  notice  it. 

•  •  •  • 


699  Rosalie  G.  Fwrr, 

having  been  previously  sworn,  resumed  the  stand  and 
testified  further  as  follows: 

C  ross-Examination 
BY  MR.  GALIHER: 

Q  Mrs.  Furr,  would  you  please  look  at  this  photo¬ 
graph,  which  your  husband  has  identified  as  a  picture 
taken  some  years  ago?  A  Yes. 

Q  Will  you  please  tell  us  whether  or  not  that  cor¬ 
rectly  shows  the  condition  of  Ms  left  leg  during  the  time 
that  you  have  known  him?  A  I  would  say  so;  pretty 
much  so. 

M.  BULMAN :  Keep  your  voice  up,  Mrs.  Furr. 
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BY  MR.  GALIHER: 

Q  Mrs.  Furr,  as  I  understand  your  testimony,  you 
didn’t  go  with  your  husband  on  the  occasion  of  his  first 
visit  to  Dr.  Herzmark?  A  No,  I  didn’t. 

Q  You  only  went  to  the  office  on  one  occasion  before 
the  operation?  A  Yes. 

700  Q  Isn’t  it  a  fact,  Mrs.  Furr,  that  at  the  time 
you  went,  no  final  understanding  was  reached  with 

respect  to  the  operation,  but  that  you  folks  decided  you 
were  going  to  think  it  over  for  a  while?  In  other  words, 
you  first  went  to  Dr.  Herzmark’s  office  on,  I  believe  it  was, 
October  10th;  he  first  went  on  the  1st  and  then  you  both 
came  back  October  10,  1946,  is  that  not  a  fact?  A  I 
don’t  remember  that. 

Q  Didn’t  you  telephone  him  later,  and  wasn’t  that 
the  first  time  that  he  knew  that  vour  husband  wanted  to 
go  ahead  with  the  operation?  A  I  don’t  remember  that 
either. 

Q  In  other  words,  you  don’t  remember  whether  you 
did  or  whether  you  didn’t?  A  No.  I  just  don’t  remem¬ 
ber. 

Q  There  came  a  time  when  you  went  to  Florida,  did 
there  not?  A  Yes. 

Q  Do  you  recall  the  exact  date  when  you  went  and 
when  you  returned?  A  I  don’t  know  that  I  have  the 
exact  date,  but  it  was  at  the  end  of  April,  1947,  that  we 
left,  during  the  last  week  of  April.  We  came  back  about 
the  end  of  May. 

701  Q  Mrs.  Furr,  do  you  remember  when  it  was  that 
your  husband  last  saw  Dr.  Herzmark?  A  No,  I 

don’t. 

Q  Can  you  give  us  any  idea  as  to  the  month  or  the 
year?  A  Well,  I  am  sure  it  was  in  1948,  but  toward 
the  end  of  that  year;  just  when,  I  don’t  know. 

Q  And  did  Dr.  Herzmark  discharge  your  husband  at 
that  time?  A  Yes. 
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Q  At  the  time  of  the  discharge  did  he  say  anything 
to  Dr.  Herzmark  or  to  Dr.  Herzmark’s  nurse  about  the 
bill?  A  It  was  discussed  some  time  prior  to  the  dis¬ 
charge  with  Dr.  Herzmark. 

Q  You  have  told  us  that  almost  every  time  that  your 
husband  came  to  Dr.  Herzmark’s  office  you  accompanied 
him.  A  Yes. 

Q  And  you  were  there  with  him,  were  you  not,  on  the 
last  occasion?  A  I  really  don’t  remember  when  that  last 
occasion  was. 

Q  On  any  occasion,  Mrs.  Furr,  did  you  ever  say,  up 
to  the  time  your  husband  last  went  to  Dr.  Herzmark, 
did  you  ever  say  that  you  were  dissatisfied  with  the 
treatment  he  had  given?  A  We  had  told  him 

702  something  to  that  effect  before  we  went  to  the 
consultant’s. 

Q  Before  you  went  where?  A  To  the  consultant. 

Q  Mrs.  Furr,  your  deposition  was  also  taken  in  my 
office  in  August  of  1951,  was  it  not?  A  Yes. 

Q  And  you  were  there  at  that  time  with  Mr.  Bulman? 
A  Yes. 

Q  And  Mr.  Goldberg?  A  He  was  there  later,  as  I 
understand  it;  he  came  in  later. 

Q  Your  brother  came  in  later.  Wasn’t  his  deposition 
taken  right  after  yours?  A  Yes,  but  I  wasn’t  present. 

Q  Were  you  not  asked  these  questions: 

“Question:  In  none  of  those  conversations,  referring 
to  conversations  that  you  had  with  Dr.  Herzmark,  did 
you  or  your  husband  ever  say  to  him  that  you  were  not 
going  to  pay  him  because  you  were  dissatisfied  with  the 
treatment  he  had  given  you,  did  you,  Mrs.  Furr? 

“Answer:  No.” 

That  is  correct,  is  it  not?  A  Yes. 

703  Q  Then  I  asked  you  this : 

“Question :  At  no  time  during  any  of  those 
conversations  did  you  speak  of  your  intention  of  bringing 
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a  claim,  or  your  husband’s  intention  of  bringing  a  claim, 
did  you? 

“Answer:  No.” 

Is  that  correct?  A  Yes,  that  is  correct. 

MR.  BULMAN:  Your  Honor,  that  is  not  impeach¬ 
ment;  she  so  states  now. 

THE  COURT:  That  she  complained  before  she  went 
to  the  consultant’s? 

MR.  BUI4MAN:  But  not  about  the  payment  or  mak¬ 
ing  a  claim. 

THE  COURT :  About  the  treatment. 

MR.  BULMAN:  That  is  not  the  question.  The  ques¬ 
tion  says,  you  never  stated  or  complained  that  you  were 
going  to  make  a  claim,  and  the  answer  was  no;  that  is 
what  she  answered  on  the  deposition. 

THE  COURT:  Then  it  is  not  impeachment. 

MR.  BULMAN :  Then  it  is  not  impeachment. 

BY  MR.  GALIHER : 

Q  You  were  asked  these  questions,  and  you  did  an¬ 
swer  as  I  have  read?  A  Yes. 

704  Q  And  that  was  the  truth,  wasn’t  it,  Mrs.  Furr? 
A  Yes. 

Q  As  a  matter  of  fact,  didn’t  your  husband  refer  some¬ 
one  to  Dr.  Herzmark  for  treatment?  A  He  mentioned 
something  about  it  to  me,  but  I  don’t  know  who  it  was, 
or  anything.  m 

Q  And  as  a  matter  of  fact,  did  you  not  ask  Dr.  Herz¬ 
mark,  or  his  secretary,  to  hold  off  sending  you  a  bill 
for  a  few  months  to  give  you  a  chance  to  get  back  on 
your  feet?  A  We  told  him  we  had  no  money  with  which 
to  pay  him. 

Q  What  did  Dr.  Herzmark  say  to  you?  A  He  said 
he  would  wait. 

Q  He  said,  did  he  not,  that  he  would  hold  off  in¬ 
definitely  until  you  were  in  position  to  pay  him?  A  I 
don’t  remember  his  exact  words. 
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Q  Weren’t  yon  asked  that  question,  at  page  38  of  your 
deposition : 

“Question:  And  Dr.  Herzmark  did  hold  off,  didn’t  he? 
“Answer:  He  agreed  to  hold  off  indefinitely.” 

A  If  I  said  so,  I  must  have  remembered. 

Q  That  refreshes  your  recollection?  And  as  a  matter 
of  fact,  it  was  not  until  you  started  some  improve- 

705  ments  on  your  house  that  you  ever  got  a  letter 
from  him  requesting  payment,  isn’t  that  correct? 

A  What  do  you  mean  by  “improvements?” 

Q  Painting  and  papering.  A  We  had  some  redecor¬ 
ating  done. 

Q  Your  whole  house  was  redecorated?  A  Painting 
and  paper,  but  I  don’t  recall  the  coincidence  of  dates. 

Q  And  then  it  was  some  time  after  that  that  you  re¬ 
ceived  a  letter  from  Dr.  Herzmark  asking  about  his  bill? 
A  Possibly;  I  don’t  remember;  I  mean  I  remember 
when  we  received  it. 

Q  And  it  was  at  that  time,  or  shortly  afterwards, 
within  four  or  five  days  after  receiving  that  bill,  that  you 
folk  had  Mr.  Bulman  write  a  letter  making  claim  on  Dr. 
Herzmark,  is  that  not  correct?  A  That  may  be;  I  still 
don’t  remember  the  time. 

Q  Didn’t  you  write  the  letter  for  Mr.  Bulman  to  sign? 
A  I  don’t  remember  that  either;  I  may  have. 

Q  You  were  Mr.  Bulman’s  secretary  at  that  time?  A 
Yes. 

Q  Did  you  ever  call  Dr.  Herzmark  up  at  any  time,  in 
that  intervening  period,  and  make  a  complaint  to  him? 
A  Not  that  I  recall. 

706  MR.  GALIHER:  I  believe  that  is  all  I  have 
to  ask. 

Redirect  Examination 
BY  MR.  BIJLMAN: 

Q  Mrs.  Furr,  is  there  any  difference  between  the  way 
your  husband  walks  with  that  shoe  on  as  against  when 
he  walks  without  the  shoe,  now,  presently? 
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ME.  GALIHER:  If  your  Honor  please,  I  think  Mr. 
Bulman  went  all  over  tills  yesterday.  I  didn’t  inquire 
about  that. 

MR.  BULMAN:  I  think  I  only  asked  how  he  walked; 
I  didn’t  go  into  the  difference,  your  Honor. 

THE  COURT:  She  testified  he  was  much  worse  now 
than  he  was  before  the  operation.  That  is  correct,  isn’t 
it? 

THE  WITNESS:  Yes,  sir. 

•  •  •  • 

708  MR.  GALIHER:  I  want  to  point  out  that  there 
is  no  doubt  that  the  record  clearly  establishes  no 

negligence  on  the  part  of  Dr.  Herzmark.  Dr.  Talbot 
has  testified  and  Dr.  Talbot  has  further  corrobo- 

709  rated  all  the  medical  testimony  in  this  case.  Every 
doctor  that  has  testified  in  this  case,  every  bit  of 

medical  testimony,  shows  conclusively  that  there  is  no 
negligence  in  this  case. 

On  the  question  of  contract,  I  don’t  believe  a  case 
has  been  made  out  either.  No  contract  has  been  estab¬ 
lished  that  should  be  submitted  to  the  jury.  In  other 
words,  each  one  of  the  counts  in  this  case  should  be  dis¬ 
missed  and  the  Court  should  instruct  the  jury  to  return 
a  verdict. 

THE  COURT :  I  can’t  dismiss  the  two  counts,  if  they 
believe  the  plaintiff  and  his  wife. 

I  am  very  much  concerned  about  the  third  count.  I 
have  great  doubt  about  the  negligence. 

MR.  BULMAN :  Your  Honor,  if  anything,  Talbot 
helped  the  plaintiff’s  case. 

THE  COURT:  I’ll  say  he  didn’t  help  the  plaintiff’s 
case  at  all.  I  just  don’t  know  what  the  negligence  is;  I 
have  racked  my  brain  for  it. 

Number  one,  you  have  this  fragment  of  bone  that  shows 
up  on  X-ray. 

Number  two,  you  have  the  bit. 
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Number  three,  you  have  the  manipulation. 

Number  four,  you  have  the  alleged  broken  patella. 

Is  there  anything  else? 

710  MR.  BULMAN :  You  have  him  not  taking  an 
X-ray  when  the  doctor  said  it  should  have  been 
taken,  under  the  circumstances. 

THE  COURT :  The  doctor  said  it  would  be  best  prac¬ 
tice  to  take  one,  but  the  X-ray  that  was  taken  six  weeks 
afterward  shows  the  leg  in  alignment. 

MR.  BULMAN:  But  it  wasn’t  a  proper  X-ray,  and 
that  is  not  the  test. 

•  •  •  • 

718  (Thereupon  the  Court  and  counsel  placed  var¬ 
ious  X-ray  films  in  the  shadow  box  and  examined 

them,  after  which  the  followign  occurred:) 

THE  COURT:  I  will  deny  the  motion,  Mr.  Galiher. 
I  don’t  know  that  I  am  correct  in  so  doing,  but  I  will 
submit  it  to  the  jury  on  the  question  of  negligence,  and 
whatever  action  you  take  subsequent  to  the  jury’s  verdict 
you  may  take  and  I  will  rule  on  it  then.  I  am  a  little 
doubtful;  I  don’t  think  much  of  the  case  from  the  view¬ 
point  of  negligence. 

MR.  GALIHER:  I  think  it  most  unfair  to  sub- 

719  mit  it  to  the  jury,  if  that  is  the  way  you  feel  about 
it. 

THE  COURT:  I  may  be  wrong  by  taking  it  away 
from  the  jury,  too,  so  it  isn’t  a  question  of  being  unfair. 
If  I  am  going  to  do  it,  I  think  it  is  the  right  thing  to  do. 
I  can’t  substitute  my  judgment  for  the  judgment  of  the 
jury  on  the  merits  of  the  case,  because  the  Courts  say  if 
there  is  more  than  a  scintilla  of  negligence  in  reference 
to  a  malpractice  case,  that  is  the  yardstick  to  guide  the 
Court  in  ruling  on  a  motion  for  a  directed  verdict,  so  I 
will  deny  your  motion. 

MR.  BULMAN:  May  we  submit  prayers  tomorrow, 
your  Honor? 
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THE  COURT:  I  have  three  or  four  motions  at  ten 
o’clock,  so  I  suggest  you  meet  at  eleven  o’clock  to  submit 
the  prayers. 

MR.  GALIHER:  May  I  ask  this,  Your  Honor?  This 
case  will  have  to  be  submitted  to  a  jury  on  two  different 
theories. 

THE  COURT:  That  is  right,  contract  and  tort 

MR.  GALIHER:  And  it  will  have  to  be  submitted  on 
written  interrogatories. 

THE  COURT:  You  mean  a  special  verdict? 

MR.  GALIHER :  That  is  right. 

MR.  BULMAN :  That  is  true. 

MR.  GALIHER:  It  seems  to  me,  Your  Honor,  that 
in  the  position  that  this  case  now  finds  itself,  it  would 
be  entirely  inconsistent  to  submit  this  case  to  a 
720  jury  on  both  theories,  and  I  therefore  move  that 
the  plaintiff  be  compelled  to  elect  as  to  which  one 
of  these  two  theories  he  is  going  to  proceed  on,  because 
certainly  they  are  inconsistent. 

MR.  BULMAN:  I  will  be  very  happy  to  submit  au¬ 
thorities  on  the  fact  that  they  are  not  inconsistent,  your 
Honor,  and  I  think  the  law  bears  me  out. 

MR.  GALIHER:  I  just  had  the  same  proposition  be¬ 
fore  Judge  Letts. 

THE  COURT :  I  don’t  think  you  have  to  elect,  either, 
but  submit  that  to  me  in  the  morning. 

MR.  GALIHER:  I  assume  we  will  be  some  time  dis¬ 
cussing  prayers  and  that  we  won’t  argue  this  case  until 
Monday;  is  that  right? 

THE  COURT:  I  doubt  that  we  will  argue  it  Monday. 

I  want  prayers  on  each  of  the  specific  acts  of  negligence 
that  you  contend;  and  also  your  prayers  on  the  contract, 
the  elements  that  are  necessary  to  make  up  this  con¬ 
tract. 

I  will  give  the  general  prayers  of  burden  of  proof  and 
negligence  in  malpractice,  in  the  event  I  submit  the  case 
on  the  two  theories,  and  I  think  I  will;  of  course  I  want 
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the  instructions  covering  all  the  negligence  and  all  the 
elements  of  the  special  contract  of  guaranty. 

Do  you  think  there  is  too  much  of  a  lapse  between  this 
afternoon  and  Tuesday? 

721  ME.  BULMAN :  I  would  say,  frankly,  your 
Honor,  it  is. 

THE  COURT:  Well,  we  will  adjourn  now  until  to¬ 
morrow  morning. 
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Itttteii  States  (Court  of  Appeals 

Fob  the  District  or  Columbia.  Circuit 


No.  11,536 

Albert  A.  Furr,  Appellant, 


v. 

Dr.  Maurice  H.  Herzmark,  Appellee. 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Columbia 


BRIEF  FOR  APPELLANT 


JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  a  judgment  for  appellee  entered 
in  the  United  States  District  Court  for  the  District  of 
Columbia,  on  a  verdict  directed  by  Judge  Curran  (R. 
7A-8A).1  Appellant’s  motion  for  a  new  trial,  timely  filed 
thereafter,  was  denied  by  an  order  of  the  court  filed  on 
May  7,  1952. 

The  notice  of  appeal  to  this  Court  was  filed  on  June  3, 
1952  (R.  9A). 

The  amended  complaint,  filed  by  appellant  on  June  6, 
1950  (R.  2A-5A),  seeks  damages  for  personal  injuries 
allegedly  suffered  as  a  consequence  of  appellant’s  negli- 


1  The  reference  “R.”  is  to  the  Joint  Appendix,  filed  with  this 
Brief. 
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gence.  The  action  is  one  within  the  general  jurisdiction 
of  the  District  Court  D.  C.  Code  (1951  ed.)  Tit  11,  secs. 
11-305,  11-306. 

Jurisdiction  of  this  appeal  is  granted  by  28  TJ.S.C. 
1291. 


STATEMENT  OF  THE  CASE 

The  amended  complaint  is  in  three  counts.  The  first 
and  second  counts  (R.  2A-4A)  sound  in  contract.  On 
these  two  counts,  the  case  was  submitted  to  the  jury,  and 
a  verdict  returned  for  appellee  (R.  8A-9A). 

The  third  count  (R.  4A-5A)  is  grounded  in  negligence 
and  charges  appellee,  an  orthopedic  specialist  and  sur¬ 
geon,  with  negligence  in  the  performance  of  an  operation 
on  appellant’s  right  leg  and  in  his  post-operative  treat¬ 
ment  of  appellant.  Appellee’s  answer  (R.  5A-6A)2  ad¬ 
mits  that  appellant  consulted  appellee;  that,  after  exam¬ 
ining  him,  appellee  advised  a  correction  of  the  contracture 
of  appellant’s  left  knee  by  traction  and  a  shortening  of 
the  right  femur  to  equalize  the  length  of  appellant’s 
limbs;  that  appellee  performed  an  operation  removing  a 
portion  of  appellant’s  right  femur;  that  subsequently  ap¬ 
pellee  rendered  extensive  medical  treatment  to  appellant; 
and  that  appellant  was  confined  to  his  home  for  a  period 
of  time;  otherwise  it  denies  the  allegations  of  the  amend¬ 
ed  complaint  After  both  parties  had  rested,  the  court 
directed  a  verdict  on  this  third  count  for  appellee,  and 
judgment  was  entered  accordingly.  (R.  7A-8A).8 


2  The  parties  stipulated  that  the  answer  to  the  original  com¬ 
plaint  should  stand  as  answer  to  the  amended  complaint 

’Appellee  also  filed  a  counterclaim  (R.  6A)  for  the  balance  of 
medical  fees  allegedly  owing  to  appellant  and  a  verdict  was  re¬ 
turned  and  judgment  entered  for  appellee  on  that  claim  (R.  8A- 
9A). 
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At  the  trial  of  the  case,  considerable  documentary  evi¬ 
dence  was  received,  and  the  testimony  of  eleven  witnesses 
adduced,  among  them  five  physicians  and  surgeons  other 
than  appellee.  Appellee’s  motion  for  a  directed  verdict 
made  at  the  close  of  appellant’s  case  was  denied.  There¬ 
after,  after  both  sides  had  rested,  appellee  renewed  the 
motion  (R.  395A).  The  court  heard  argument  and  once 
more  denied  the  motion,  saying  (R.  396A) : 

“.  .  .1  will  deny  the  motion,  Mr.  Galiher.  I  don’t 
•  know  that  I  am  correct  in  so  doing,  but  I  will  submit 
it  to  the  jury  on  the  question  of  negligence,  and 
whatever  action  you  take  subsequent  to  the  jury’s  ver¬ 
dict  you  may  take  and  I  will  rule  on  it  then.  I  am 
a  little  doubtful ;  I  don’t  think  much  of  the  case  from 

the  viewpoint  of  negligence. 

•  •  •  • 

u.  .  .  I  can’t  substitute  my  judgment  for  the  judg¬ 
ment  of  the  jury  on  the  merits  of  the  case,  because 
the  Courts  say  if  there  is  more  than  a  scintilla  of 
negligence  in  reference  to  a  malpractice  case,  that  is 
the  yardstick  to  guide  the  Court  in  ruling  on  a  mo¬ 
tion  for  a  directed  verdict,  so  I  will  deny  your  mo¬ 
tion.” 

On  the  next  Monday,  however,  the  week-end  intervening, 
the  court  announced  that  it  had  reversed  the  prior  ruling 
and  it  directed  a  verdict  for  appellee  on  the  third  count 
(R.  7A-8A). 

The  malpractice  charged  to  appellee  occurred  in  con¬ 
nection  with  an  operation  which  he  performed  on  appel¬ 
lant’s  normal,  healthy  right  femur  in  December,  1946, 
and  several  operations  which  he  subsequently  performed 
on  the  same  leg,  all  designed  basically  to  shorten  the 
femur  in  order  to  equalize  the  length  of  appellant’s  right 
limb  with  that  of  his  left,  which,  because  of  a  childhood 
injury,  had  been  impaired  in  its  normal  growth.  Much 
of  the  history  attending  these  operations  and  the  treat¬ 
ment  incidental  thereto  is  undisputed;  as  to  other,  sig- 


nificant  facts,  there  is  a  conflict.  The  facts  can  most 
conveniently  be  summarized  if  we  consider  the  evidence 
attending  each  of  the  stages  of  appellant’s  medical  trav¬ 
ails  separately. 

(1)  The  pre-operative  history. 

Appellant,  when  a  child,  had  injured  his  left  leg,  and, 
as  a  result,  an  infection  had  developed  in  the  bone  and 
knee  joint  of  that  leg,  the  leg  had  somewhat  withered,  the 
flexion  of  the  knee  had  been  limited,  and  the  normal 
growth  of  the  leg  had  been  impaired  (R.  224A-225A).  Nev¬ 
ertheless,  appellant  had  not  been  hindered  by  the  condition 
of  this  left  leg;  he  had  worn  a  regular  shoe,  played  bas¬ 
ketball,  bowled,  and  engaged  in  athletics  (R.  137A).  As 
he  grew  into  his  twenties,  however,  his  back  had  begun  to 
pain  him,  and,  Dr.  Custis  Lee  Hall,  whom  he  had  con¬ 
sulted,  had  prescribed  a  built-up  shoe  for  his  left  foot 
{ibid.).  Wearing  the  shoe,  appellant  had  secured  relief 
from  the  back  pain  and  had  for  some  years  encountered 
no  difficulty  in  walking  or  carrying  on  his  normal  activi¬ 
ties,  getting  around,  working,  etc.  (R.  136 A,  138 A,  357A, 
386A-387A,  388A-389A).  In  1946,  however,  although  his 
right  leg  and  knee  were  normal,  and  appellant  was  able 
to  walk  very  well  and  to  run  up  and  down  steps  despite 
the  built-up  shoe  on  his  left  foot,  he  began  to  experience 
pain  in  his  right  knee  and  in  his  back  (R.  138A).  Ap¬ 
pellant  again  consulted  a  physician  and  for  several  months 
received  physiotherapy  treatments,  but  these  afforded  him 
no  relief  (R.  138A-139A).  In  October,  1946,  this  physi¬ 
cian  referred  him  to  appellee,  whom  appellant  had  there¬ 
tofore  neither  met  nor  heard  of  (R.  139A-140A).  Appel¬ 
lee  is  and  was  at  that  time  a  practicing  physician  in  the 
District  of  Columbia,  engaged  in  the  specialty  of  ortho¬ 
pedic  surgery  (R.  9A-10A). 

When  appellant  first  consulted  him,  on  October  8,  1946, 
appellee  examined  him  and  found  that  appellant  walked 
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with  a  marked  limp  and  was  wearing  a  built-up  shoe  on 
his  left  foot;  that  the  left  leg  was  withered  and  the  left 
knee  so  bent  that  he  was  unable  to  straighten  his  left  leg 
beyond  a  160-degree  angle;  that  the  left  leg,  in  part  be¬ 
cause  of  this  limitation  of  flexion,  was  2 y2  inches  shorter 
than  the  right  leg;  and  that  appellant' complained  of  pain 
in  the  back,  right  leg  and  right  knee  (R.  10A-11A).  Ap¬ 
pellee  advised  appellant  that  physiotherapy  would  be 
futile  and  recommended  that  appellant  submit  to  an  oper¬ 
ation  for  the  shortening  of  the  femur  of  his  healthy  right 
leg  to  equalize  its  length  with  that  of  the  impaired  left 
leg  (R.  12 A).  Appellee  called  attention  to  the  fact  that 
the  two  knees  were  not  opposite  one  another;  that  the 
difference  in  length  of  the  limbs  was  primarily  in  the 
femurs ;  that  built-up  shoes  or  other  mechanical  appliances 
would  not  correct  the  condition;  and  that  the  only  solu¬ 
tion  would  be  to  make  the  two  femurs  equal  in  length  (R. 
12A-13A).  Appellant  was  startled  by  the  suggestion,  but 
appellee  assured  him  that  this  operation  was  one  he  had 
successfully  carried  out  previously  and  that  it  was  com¬ 
parable  to  an  osteotomy  for  any  condition  relating  to  the 
bone  (R.  11  A,  13A).  Appellee  showed  appellant  pictures 
of  similar  operations  and  stated  that  the  right  leg  should 
heal  within  a  reasonable  period  of  time;  that  the  two 
limbs  would  be  of  the  same  length;  and  that  appellant 
would  then  be  able  to  walk  normally,  up  and  down  stairs 
and  otherwise  (R.  13A,  385A).  At  a  later  conference 
with  appellant  and  his  wife,  appellee  repeated  substan¬ 
tially  what  he  had  told  appellant  at  the  first  conference 
and  advised  that  consultation  with  another  physician  was 
unnecessary,  in  view  of  the  fact  that  “I  was  thoroughly 
familiar  with  the  nature  of  the  operation,  had  performed 
it  before,  was  satisfied  that  he  would  have  as  favorable 
an  outcome  as  anyone  else,  .  .  .  [and]  felt  that  another 
opinion  or  another  appointment  with  another  doctor  would 
be  just  an  added  expense,  and  .  .  .  wouldn’t  be  necessary.” 
(R.  16A-19A). 
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Appellant  and  Ms  wife  testified  farther  that  at  their 
conferences  prior  to  the  first  operation,  appellee  told 
them  that  the  femnr-shortening  operation  he  recom¬ 
mended  was  a  simple  operation,  that  he  had  performed  a 
thousand  of  them  and  seen  thousands  performed,  that  the 
operation  had  been  performed  in  the  Army,  and  appellee 
guaranteed  that  appellant  would  be  able  to  walk  after  the 
operation  with  a  normal  gait  (R.  140A-142A,  358A-360A). 

In  fact,  since  first  entering  private  practice  in 
the  District  of  Columbia,  appellee  had  performed 
only  one  other  operation  for  a  shortening  of  the  femur; 
thereafter,  to  the  time  of  trial,  he  did  not  perform  any 
others;  he  did  not  know  that  any  others  had  been  per¬ 
formed  in  the  District;  and  the  Army,  with  wMch  he  had 
served  for  a  time,  had  proMbited  the  performance  of 
such  operations  (R.  14A-15A,  59A-62A). 

When  appellant  first  consulted  him,  appellee  took  X- 
rays  of  appellant’s  left  knee,  right  knee,  and  right  Mp 
(R.  19A-20A).  The  X-rays  did  not  show  the  entire  knee¬ 
cap  of  the  right  knee,  but  they  did  not  disclose  any  ab¬ 
normality  of  that  knee  (R.  21A).  As  far  as  appellee 
could  determine  from  both  Ms  X-ray  examination  and 
digital  examination  on  October  8,  1946,  appellant’s  right 
leg  and  knee  were  quite  normal,  fixed  normally,  and  func¬ 
tioned  normally  (R.  24A). 

(2)  The  first  operation:  the  shortening  of  the  femur. 

Appellee  performed  the  first  operation  on  appellant’s 
right  leg  on  December  17,  1946  (R.  ).  Appellee 

made  an  incision  on  the  tMgh  of  the  right  leg,  bared  the 
bone,  drilled  holes  along  the  lines  on  wMch  the  bone  was 
to  be  cut,  cMseled  and  removed  the  bone  along  the  drilled 
hole  lines,  then  pushed  together  the  two  resulting  seg¬ 
ments  of  the  bone,  and,  finally,  in  order  to  facilitate  union 
between  the  two  segments,  superimposed  a  metal  plate  on 
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top  of  the  femur,  which  was  fastened  to  the  bone  with 
four  screws  (R.  25A-31A,  53A-59A,  passim). 

While  appellee  was  drilling  the  hole  for  insertion  of 
the  first  screw  in  this  plate,  a  piece  of  the  steel  bone-drill, 
a  quarter-inch  or  so  in  length,  broke  off  and  became 
lodged  in  the  bone  (R.  27A-30A).  Appellee  made  an  at¬ 
tempt  to  remove  the  bit  fragment  but  could  not  budge  it 
(R.  31A).  He  might  have  dislodged  it  by  separating  the 
bone  segments,  which  had  not  yet  been  joined  together, 
but  since  he  had  placed  them  as  he  wished  them  joined 
he  did  not  want  to  move  them  (R.  32A).  Although  he 
knew  that  certain  persons  are  allergic  to  steel  and  steel 
plates,  he  did  not  know  whether  appellant  was  and  did 
not  think  it  important  or  know  how  to  ascertain  whether 
he  was  (ibid.). 

When  the  operation  was  performed,  appellee’s  chisel¬ 
ing  of  the  bone  broke  off  a  piece  of  bone  on  the  mesial 
aspect  or  the  inner  side  of  the  thigh  (R.  62A-63A).  Ap¬ 
pellee  was  not  aware  of  this  at  the  time  and  did  not  be¬ 
come  aware  of  it  until  an  X-ray  of  the  leg  was  taken  on 
January  1, 1947  (R.  45 A,  63 A). 

This  X-ray  was  ordered  when  appellant,  some  ten  days 
after  the  operation,  complained  of  pain  over  the  site  of 
the  operation  (R.  36A,  42A-43A).  The  X-ray  disclosed 
that  an  angulation,  an  outward  bowing,  of  the  leg  had 
developed,  throwing  the  bone  segments  out  of  alignment 
(R.  34A-35A,  37A,  45A,  400A). 

Appellee  thereupon  performed  a  manipulation  on  the 
right  leg  and  realigned  the  segments  (R.  37,  47A-48A, 
147A-148A).  In  consequence  of  this  manipulation,  how¬ 
ever,  the  screws  on  the  metal  plate  and  the  plate  itself 
were  loosened  (R.  49A-52A,  70A,  152A). 

Appellant  was  released  from  the  hospital  on  January 
22,  1947  (R.  66A).  At  that  time,  appellee  considered 
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the  wound  completely  healed  and  the  bone  fragments 
properly  lined  up  {ibid.). 

(3)  The  Second  Operation :  the  Insertion  of  the  6-Screw 
Plate — the  Onset  of  Osteomyelitis. 

The  X-ray  taken  on  February  13,  1947,  the  only  one 
taken  since  January  1,  revealed  that  the  metal  plate  fas¬ 
tened  to  the  femur  had  loosened  (R.  67A-68A,  152A). 
The  broken  bit  in  the  bone  was  also  shown,  but  although 
the  X-ray  was  taken  in  appellee’s  office,  appellee  did  not 
advise  appellant  or  his  wife,  who  were  then  present,  of 
these  conditions  (R.  69A). 

Thereafter,  appellant  returned  to  appellee’s  office  pe¬ 
riodically,  and,  on  June  23,  1947,  an  X-ray  again  dis¬ 
closed  that  the  metal  plate  was  not  firm  and,  further, 
that  the  union  of  the  bone  fragments  at  one  end  was  in¬ 
secure  (R.  86A-88A).  Appellee  advised  a  second  opera¬ 
tion,  and  appellant  was  readmitted  to  the  hospital,  and 
the  operation  performed  on  July  2,  1947  (R.  87A-88A). 
Appellee  explored  the  original  wound,  separated  the  bone 
fragments,  removed  the  original  4-screw  plate,  drilled 
six  new  holes,  and  fixed  a  new  6-hole  plate  on  the  femur 
(R.  87 A,  88A-89A,  405A). 

Appellee  at  this  time  thought  of  removing  the  broken 
bit  fragment,  which  was  still  in  the  bone,  but  found  it  so 
deeply  imbedded  that  it  would  be  necessary  to  do  a  lot 
of  chiseling  to  remove  it  (R.  89A).  He  judged  that  it 
was  not  important  to  remove  the  fragment,  concluded 
that  searching  for  it  would  be  deleterious,  and  conse¬ 
quently  left  it  in  the  bone  (R.  90A). 

Shortly  after  this  operation  was  performed,  on  July  5, 
appellant  developed  a  fever  (R.  90A).  Efforts  first 
to  treat  this  fever  empirically  proved  futile,  and,  finally, 
on  July  26,  appellee  discovered  an  infection  at  the  site 


of  the  wound,  from  which  pus  was  draining,  and  con¬ 
cluded  that  an  osteomyelitis,  an  infection  of  the  bone,  had 
set  in  (R.  94A-95A,  159A).  Appellee  then  prescribed 
penicillin,  and  the  fever  in  time  subsided,  but  the  osteo¬ 
myelitis  was  still  present  and  the  wound  draining  when 
appellant  was  once  more  discharged  from  the  hospital, 
on  August  10,  1947  (R.  96A,  160A). 

The  drainage  persisted  through  August,  and  into  Sep¬ 
tember,  but  appellee  prescribed  no  specific  medication 
(R.  100A-101A).  On  September  3,  1947,  at  appel¬ 
lant’s  suggestion,  he  arranged  a  consultation  for  appel¬ 
lant  with  Dr.  Leonard  T.  Peterson  of  the  District;  and, 
on  September  11,  1947,  again  at  appellant’s  suggestion,  a 
further  consultation  with  Dr.  I.  William  Nachlas  of  Bal¬ 
timore  (R.  101A-103A).  Both  these  physicians  recom¬ 
mended  substantially  the  same  procedure — that  the  wound 
be  opened  at  once,  all  metal  removed,  the  diseased  bone 
cleaned,  and  the  area  permitted  to  heal — but  appellee  dis¬ 
agreed  with  their  recommendations  and  had  appellant 
readmitted  to  the  hospital  only  for  further  penicillin 
treatments  (R.  102A-105A,  165A,  167A,  371A-372A,  373A). 
Although  the  fever  again  subsided,  drainage  from  the 
wound  was  continuing  when  appellant  was  discharged 
from  hospital  on  September  24,  1947,  appellee  then  still 
having  failed  to  follow  the  recommendation  of  the  two 
consultants  (R.  105A-108A). 

(4)  The  Third  Operation:  the  Removal  of  the  6-Screw 
Plate . 

On  October  30,  1947,  the  infection  still  persisting,  ap¬ 
pellee  directed  appellant  once  more  to  return  to  the  hos¬ 
pital  and  performed  still  another  operation  (R.  108-A). 
In  this  operation,  appellee  removed  the  second  plate 
which  he  had  inserted,  the  6-screw  plate,  cleansed  the 
area  of  all  overlying  tissue,  washed  it  out  thoroughly 
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with  a  saline  solution,  and  placed  the  bone  segments 
again  in  alignment  (R.  108A-109A,  410A). 

This  time,  as  before,  appellee  failed  to  remove  the  bit 
fragment,  not  seeing  it  anywhere  and  not  cntting  appel¬ 
lant’s  bone  to  search  for  it  (R.  109A). 

Appellant  testified  that  he  had  not  learned  of  the 
existence  of  the  broken  metal  fragment  in  his  thighbone 
until  some  time  after  the  first  operation,  when  examin¬ 
ing  an  X-ray  in  appellee’s  office,  he  had  noticed  an  un¬ 
explained  shadow  on  the  plate;  he  inquired,  and  appellee 
told  him  that  it  was  a  broken  screw ,  making  no  reference 
to  a  broken  bit  (R.  170A-171A,  365 A,  375 A).  Then,  in 
October,  1947,  appellee  told  appellant  that  in  this  third 
operation,  he  would  remove  all  the  metal  in  the  leg,  in¬ 
cluding  the  broken  screw  (R.  171  A,  367 A,  374A).  Afiter 
the  operation,  appellee  said  he  had  removed  the  broken 
screw  (R.  172A,  374A). 

When  appellant  was  discharged  from  the  hospital  on 
November  6,  1947,  the  wound  was  still  draining,  and  the 
drainage  persisted  until  March  30,  1948  (R.  110A-112A). 

(5)  The  Manipulation. 

Because,  throughout  this  period,  appellant’s  right  leg 
was  immobilized  in  casts  and  a  brace,  the  right  knee  be¬ 
came  stiff,  and  its  flexion  considerably  limited  (R.  113A- 
115 A,  175A).  Appellee  had  appellant  again  readmitted  to 
the  hospital,  on  July  2,  1948,  for  a  manipulation  of  the 
leg  (R.  113A).  Appellee  neither  X-rayed  nor  fluoros- 
coped  the  leg  before  manipulating  it  (R.  115A).  The 
manipulation  was  effected  by  applying  pressure  to  appel¬ 
lant’s  leg  until  the  adhesions  gave  way,  which  occurred 
with  some  difficulty  and  audibly  (R.  116A-120A,  416A). 

Appellant  testified  that  when  this  manipulation  was 
performed,  he  was  conscious,  having  received  only  spinal 
anaesthesia,  and  that  he  saw  appellee  put  the  right  leg 


over  his  right  shonlder  and  work  it  up  and  down,  until 
suddenly  appellant  felt  a  pressure  there,  heard  a  crack¬ 
ing  noise,  and  saw  the  leg  give  way  (R.  181A).  Appel¬ 
lee  then  demonstrated  to  appellant,  and  shortly  there¬ 
after  to  his  wife,  how  he  conla  bend  the  leg  all  the  way 
back  to  the  thigh,  saying  “I  almost  broke  my  arm  off,  try¬ 
ing  to  manipulate  the  leg.”  (R.  181A-183A,  378A).  Both 
appellant  and  his  wife  testified  also  that  the  leg  was 
badly  bruised  on  the  kneecap,  on  the  thigh,  and  along 
the  calf — a  condition  which  persisted  for  many  months 
(R.  182-183,  377 A-  378A). 

An  X-ray  taken  after  this  operation  disclosed  a  frag¬ 
ment  of  bone  lying  near  and  separate  from  the  right 
kneecap  (R.  122A).  Appellee  admitted  it  was  possible 
that  this  bone  fragment  had  been  broken  off  by  a  frac¬ 
ture  of  the  kneecap  (R.  127A-128A). 

(6)  The  History  Since  1948 

Appellant  was  last  treated  by  appellee  in  1948.  Since 
that  time,  however,  appellant  has  experienced  pain  and 
weakness  in  his  right  leg,  and  he  has  consulted  several 
physicians,  who  have  prescribed  exercises  for  the  leg  (R. 
193A-199A,  380A-381A).  In  December,  1949,  there  was 
an  acute  flare-up  of  the  osteomyelitis  in  his  right  leg,  and 
appellant  was  hospitalized  and  treated  with  penicillin 
(R.  196A-197A,  259A-260A,  286A-288A,  381A-382A).  Al¬ 
though  the  osteomyelitis  was  then  suppressed,  there  were 
still  indications  at  the  time  of  trial  that  a  chronic  osteo¬ 
myelitis  was  still  present  (R.  296A-298A). 

At  the  time  of  trial  appellant  was  unable  to  walk  with 
a  normal  gait,  could  not  properly  walk  up  and  down 
stairs,  and  experienced  pain  in  his  right  knee  and  in  his 
back;  the  flexion  of  his  right  knee  was  seriously  limited; 
the  right  leg  was  still  longer  than  his  left  leg;  and  ap-  ! 


pellant  still  wore  a  built-up  shoe  on  his  left  foot  (R. 
198A-199A,  217A-220A,  299A-301A,  382A-384A). 

(7)  The  Expert  Testimony 

The  record  includes  the  testimony  of  five  physicians 
and  surgeons  other  than  appellee.  Their  testimony  is 
significant  particularly  as  it  concerns  (a)  the  relation¬ 
ship  between  the  broken  bit  which  appellee  permitted  to 
remain  in  appellant’s  right  femur  and  the  persistence  and 
acute  flare-up  of  osteomyelitis  in  that  bone,  (b)  the  re¬ 
lationship  between  the  manipulation  performed  by  ap¬ 
pellee  on  appellant’s  right  leg  in  July,  1948  and  the  sub¬ 
sequent  appearance  of  a  bone  fragment  adjacent  to  the 
right  patella,  and  (c)  the  infrequency  of  X-rays  and  its 
effect  on  the  progress  of  appellant’s  case.  That  expert 
testimony  is  substantially  as  follows: 

(a)  Dr.  Joseph  Beinstein,  a  specialist  in  the  field  of 
internal  and  diagnostic  medicine,  testified  that  he  was 
called  in  to  treat  appellant  on  December  4,  1949,  and, 
with  the  aid  of  X-rays  then  made,  found  that  there  was 
an  acute  flare-up  of  a  chronic  osteomyelitis  at  the  site 
of  the  fracture  of  the  right  femur,  which  fracture  ap¬ 
pellee  had  caused  in  performing  the  operation  (R.  286A- 
288A).  The  X-ray  report  disclosed,  among  other  things, 
that  there  was  a  metallic  foreign  body  in  the  center  of 
the  femur  at  the  fracture  site  and  a  number  of  small 
cavities  in  the  bone,  one  of  which  contained  a  small  se¬ 
questrum — a  piece  of  necrotic  or  dead  bone  (R.  288A- 
289A).  Dr.  Beinstein  then  stated  that,  in  his  opinion, 
there  were  three  factors  in  this  case,  either  of  which  or 
a  combination  of  any  of  which  could  have  a  deleterious 
effect  resulting  in  a  flare-up  of  osteomyelitis:  (1)  latent 
infection,  (2)  the  pressure  of  any  necrotic  tissue  what¬ 
soever,  and  (3)  a  foreign  body  (R.  293A).  He  was  then 
asked:  “Will  a  foreign  body  in  a  low-grade  osteomyelitic 
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condition  canse  the  osteomyelitis  to  flare-up?”;  to  which. 
Dr.  Beinstein  replied:  “It  will  be  a  definite  factor  .  .  . 
in  serving  as  a  focus  for  the  perpetuation  of  the  infec¬ 
tion.”  (R.  293A-294A).  Although  it  was  not  his  conten¬ 
tion  that  the  broken  bit  had  caused  the  osteomyelitis, 
that  disease  having  been  introduced  after  one  of  the 
operations  performed  by  appellee,  Dr.  Beinstein  stated 
unequivocally  that  the  presence  of  such  a  metal  fragment 
“does  have  a  very  deleterious  effect”  (R.  294A).  He 
agreed  “that  when  a  bone  becomes  infected,  any  sub¬ 
stance  which  is  present  becomes  a  source  of  irritation” 
(R.  295 A).  He  pointed  out  that  the  osteomyelitis  in  ap¬ 
pellant’s  femur  “was  around  the  location  of  the  foreign 
body”  in  the  bone  and  said  that  although  he  could  not 
state  with  certainty  how  proximate  the  infection  was  to 
the  broken  bit,  the  bit  fragment  was  sufficiently  proxi¬ 
mate  to  have  caused  or  contributed  substantially  to  the 
flare-up  of  the  infection  in  1949  (R.  294A-295A).  He  con¬ 
cluded  that  in  treating  such  a  condition,  it  was  certainly 
necessary  to  remove  the  bit,  the  source  of  irritation;  in 
this  case,  that  could  be  done  only  by  surgery  (R.  296A). 
Although  the  acute  flare-up  which  occurred  in  1949  was 
suppressed  without  resort  to  surgery,  Dr.  Beinstein  testi¬ 
fied  that  it  was  a  definite  possibility  that  the  osteomye¬ 
litis  might  become  acute  again  in  the  future,  in  which 
event  it  might  prove  necessary  to  resort  to  surgery  (R. 
297A-298A). 

(b)  Dr.  Leonard  T.  Peterson,  a  specialist  in  the  field 
of  orthopedic  surgery,  testified  that,  at  appellee’s  re¬ 
quest,  he  examined  appellant  on  September  5,  1947  (R. 
255A-256A).  He  found,  among  other  things,  that  there 
was  some  drainage  from  the  wound  in  appellant’s  right 
leg;  that  there  was  motion  at  the  site  of  the  fracture; 
that  there  was  a  6-screw  plate,  with  several  upper  screws 
loose  and  bone  absorption  around  the  three  upper  screws; 
and  that  there  was  a  fragment  of  a  metal  drill-point 
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proximate  to  the  plate  and  screws  near  the  fractnre  site 
(R.  256A-257A).  Dr.  Peterson  concluded  that  appellant 
had  a  low-grade  osteomyelitis  and  absence  of  bony  union 
and  that  the  infection  would  continue  until  drainage  was 
effected  and  the  metal  removed  (R.  257A-258A).  This 
meant  removal  of  all  metal  that  was  readily  removable; 
there  might  be  some  difference  of  opinion  as  to  how  ex¬ 
tensive  one  should  remove  bone  to  remove  the  broken 
bit;  if  it  was  involved  in  the  infection,  it  might  be  neces¬ 
sary  to  remove  the  bit  to  clear  the  infection  (R.  258A). 
If  the  bit  was  completely  covered  by  the  bone  and  there 
was  no  sinus  to  it  and  the  X-ray  did  not  reveal  any  defi¬ 
nite  infection  about  it,  it  might  cause  more  harm  to 
remove  the  overlying  bone  and  to  search  for  and  remove 
the  bit  than  to  leave  it  there  (R.  266 A).  Dr.  Peterson 
agreed,  however,  that  a  foreign  metal  substance  very 
often  will  be  an  irritant  to  the  infection  unless  it  is  re¬ 
moved  (R.  258A). 

Dr.  Peterson  also  testified  that  in  a  case  such  as  this 
one,  it  was  best  medical  practice  to  have  as  many  X-rays 
as  necessary  to  give  an  adequate  record  and  better  prac¬ 
tice  to  have  an  X-ray  after  each  step  in  the  treatment 
(R.  267A).  Good  medical  practice,  he  said,  would  have 
required  the  taking  of  an  X-ray  within  a  few  days  there¬ 
after  to  record  the  results  of  a  manipulation  such  as 
appellee  performed  on  appellants  right  leg  on  January 
2,  1947,  when  he  sought  to  correct  the  angulation '  which 
had  developed  after  the  first  operation  (R.  267 A,  268 A- 
270A). 

Finally,  Dr.  Peterson  testified  that  a  long  period  of 
immobilization  of  a  bone  causes  it  to  become  decalcified 
and  softer;  that  if  it  is  markedly  decalcified,  it  is  more 
susceptible  to  fracture;  that  good  orthopedic  practice 
would  dictate  that  the  pressure  applied  in  manipulation 
to  break  adhesions  be  consistent  with  the  decalcified  con- 
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dition  of  the  bone;  and  that  where  a  bone  had  been  de¬ 
calcified,  such  a  manipulation  might  canse  a  fracture  of 
the  kneecap  (R.  272A-273A).  On  examination  of  the 
X-ray  of  appellant’s  right  leg  taken  by  appellee  when 
he  first  examined  appellant,  in  October,  1946,  Dr.  Peter¬ 
son  testified  that  he  did  not  see  any  fracture  in  the  right 
patella;  whereas  he  admitted  that  the  bone  fragment  ad¬ 
jacent  to  the  right  patella  in  the  subsequent  X-ray  of 
March  1,  1949  might  reflect  a  fracture  of  that  patella 
(R.  274A-275A). 

(c)  Dr.  I.  William  Nachlas,  a  specialist  in  orthopedic 
surgery  in  Baltimore,  testified  that  his  notes  disclosed 
that  he  had  examined  appellant  on  September  11,  1947 
(R.  200A-201A).  His  notes  were  sparse,  however,  and 
he  could  not  recall  the  details  of  the  examination,  the 
consultation,  or  the  advice  he  had  given  to  appellant  or 
to  appellee  at  the  time  (R.  201A-206A).  He  had  a 
“vague  recollection”  that  he  had  recommended  that  ap¬ 
pellant’s  wound  be  cleaned  out,  treated  with  antibiotics, 
and  allowed  to  close  (R.  202A).  He  said  that  it  was  “not 
necessarily”  the  accepted  technique  in  treating  osteomye¬ 
litis  that  all  foreign  matter  be  excised  from  the  bone,  but 
he  did  admit  that  a  foreign  substance  or  foreign  matter 
in  the  site  of  an  infection  can  be  an  irritant  (R.  203A- 
204A).  He  also  testified  that  many  times  bits  broke  dur¬ 
ing  bone  operations,  and  that  in  more  than  half  of  the 
cases,  they  were  allowed  to  remain  in  the  bone,  but  “that 
if  the  infection  drained  through  to  a  bit,  that  is,  if  a 
sinus  tract  led  down  to  the  bit,  and  the  infection  of  the 
bone  or  the  destruction  of  the  bone  was  going  on  around 
that  bit,  .  .  .  the  foreign  body  might  be  responsible  for 
the  continuance  of  the  infection,”  in  which  case  it  should 
probably  be  removed  (R.  209A-210A,  215A). 

(d)  Dr.  Fred  Oscar  Coe,  a  specialist  in  radiology,  X- 
ravs,  and  radium,  testified  that  from  a  reading  of  the 
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X-rays  taken  by  appellee  of  appellant’s  right  knee  on 
October  8,  1946,  be  would  say  positively  that  on  that  day 
the  right  patella  of  appellant  was  not  fractured  (R. 
322A).  On  the  other  hand,  an  X-ray  taken  in  Dr.  Coe’s 
office  on  March  19,  1949  disclosed  a  separate  bone  frag¬ 
ment  below  the  right  patella  (R.  310A).  Dr.  Coe  testi¬ 
fied  that  this  separate  bone  fragment  may  have  resulted 
from  a  fracture  of  the  patella  (R.  310A-312A).  He  fur¬ 
ther  testified  that  the  X-rays  of  appellant’s  right  leg 
showed  a  condition  of  osteoporosis,  where  the  bone  had 
become  soft  and  spongy,  and  that  in  the  event  of  a  ma¬ 
nipulation  with  the  application  of  great  force,  a  bone 
of  that  character  would  be  more  likely  to  break  than 
would  a  bone  free  of  osteoporosis  (R.  310 A,  313A-315A, 
330A).  Dr.  Coe  further  testified  that  where  a  leg  had 
been  long  immobilized,  it  would  be  good  medical  practice, 
to  determine  by  X-ray  the  condition  of  the  bone  before 
manipulating  the  leg  to  break  any  adhesions  which  might 
have  developed  (R.  331A). 


STATEMENT  OF  POINTS 

The  District  Court  erred: 

1.  In  holding  that  there  was  not  sufficient  evidence 
of  negligence  and  causation  to  go  to  the  jury. 

I  2.  In  directing  a  verdict  for  appellee  on  the  Third 
Count  of  the  Amended  Complaint. 

3.  In  entering  judgment  for  appellee  on  the  Third 
Count  of  the  Amended  Complaint. 
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SUMMARY  OP  ARGUMENT 

There  is  substantial  evidence  in  the  record  of  this 
case  that  appellee,  in  operating  on  appellant’s  right  leg 
and  in  treating  his  leg  thereafter,  failed  to  exercise  that 
degree  of  care  and  skill  ordinarily  exercised  by  ortho¬ 
pedic  surgeons  in  the  District  of  Colnmbia;  and  that 
his  failure  to  do  so  was  the  proximate  cause  of  injuries 
suffered  by  appellant.  Consequently,  the  trial  court’s 
withdrawal  of  these  questions  from  the  jury  and  its  di¬ 
rection  of  a  verdict  for  appellee  were  unjustified,  and 
the  judgment  on  that  verdict  must  be  reversed. 

Appellee’s  misconduct  is  demonstrated  in  three  differ¬ 
ent  aspects: 

(1)  First,  appellee  was  negligent  when,  as  he  himself 
admits,  he  broke  off  a  bit  of  a  bone-drill  in  appellant’s 
right  femur  when  he  first  operated  on  that  leg  in  1946. 
The  breaking  of  the  bit  is  unexplained,  and  this,  in  it¬ 
self,  was  evidence  sufficient  to  go  to  the  jury.  But  be¬ 
yond  that,  appellee  was  negligent  in  failing  to  remove 
the  bit,  which  still  remains  lodged  in  appellant’s  femur, 
despite  the  fact  that,  on  three  separate  occasions,  he 
could  have  removed  it,  had  he  been  so  disposed.  In  numer¬ 
ous  cases,  surgeons  have  been  held  liable  for  leaving 
foreign  objects  in  and  failing  to  remove  them  from  pa¬ 
tients’  bodies.  There  was  plainly  sufficient  evidence  to 
warrant  such  a  finding  here  too.  The  balancing  of  such 
evidence  against  countervailing  evidence  was  a  matter 
for  the  jury’s  consideration,  not  for  the  court’s. 

There  is  also  substantial  evidence  that  the  existence 
of  the  broken  bit  in  the  femur  was  a  cause  proximately 
contributing  to  the  onset  of  osteomyelitis  in  appellant’s 
right  leg  in  1947,  its  subsequent  flare-up  in  1949,  and  its 
continuing  persistence  in  that  leg  even  to  the  date  of 
the  trial. 
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(2)  Second,  appellee  was  negligent  in  failing  to  exer¬ 
cise  sufficient  care  when  he  manipulated  appellant’s  right 
leg  in  July,  1948.  Because  he  failed  to  X-ray  the  leg  for 
some  five  months  prior  to  the  manipulation,  as  good 
medical  practice  required,  appellee  could  not  have  become 
aware  of  how  soft  the  bone  had  become  from  immobiliza¬ 
tion  of  the  leg  and  could  not  adequately  gauge  the  force 
which  he  should  apply  in  manipulation.  As  a  result,  as 
the  evidence  shows,  appellee  applied  excessive  pressure 
in  manipulating  the  leg.  X-rays  taken  thereafter  dis¬ 
close  a  fracture  of  appellant’s  right  knee-cap.  There  is 
sufficient  evidence  that  this  fracture  resulted  from  the 
excessive  pressure  applied  by  appellee. 

(3)  Third,  appellee’s  negligence  is  sufficiently  demon¬ 
strated  by  the  consequences  of  the  operations  he  per¬ 
formed  on  appellant  and  the  treatment  he  accorded  him 
thereafter.  While  such  evidence  may  not,  in  itself,  sup¬ 
port  a  charge  of  negligence,  it  is  proof  entitled  to  serious 
consideration  when  coupled  with  the  other  evidence  of 
record.  Here,  there  is  undisputed  proof  that  appellant’s 
right  leg  was  quite  normal  -when  he  came  to  appellee; 
that  appellee  recommended  the  operation  to  appellant  as 
the  only  solution  to  his  problems,  assuring  him,  after 
the  operation,  an  equalization  in  the  length  of  both  his 
legs,  a  normal  gait,  and  a  cessation  of  the  pains  he  was 
suffering;  and  that,  after  the  operation,  and  numerous 
subsequent  operations  incidental  to  the  original  one,  ap¬ 
pellant’s  legs  are  still  unequal  in  length;  appellant  does 
not  have  a  normal  gait;  appellant  still  suffers  from  the 
same  pains;  and — in  addition — appellant  now  finds  that 
his  formerly  healthy  right  leg  is  assailed  by  osteomyelitis 
and  the  flexion  of  his  formerly  normal  right  knee  is 
seriously  limited. 

(4)  Finally,  it  is  clear  from  a  reading  of  the  entire 
record,  not  compartmentalized  but  read  as  a  whole,  that 
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there  was  much  more  than  a  scintilla,  indeed  a  strong 
body  of  evidence  here,  for  finding  of  negligence  and 
causation.  In  such  circumstances,  the  trial  court,  exer¬ 
cising  appropriate  judicial  restraint,  should  have  sent 
the  case  to  the  jury. 


ARGUMENT 

There  Was  Sufficient  Evidence  to  go  to  the  Jury  (1) 
That  Appellee  was  Negligent  in  the  Manner  in  Which  He 
Operated  on  Appellant’s  Bight  Leg  and  in  Which  He 
Treated  Appellant  Thereafter  and  (2)  That  Appellee’s 
Negligence  Was  a  Proximate  Contributing  Cause  of  In¬ 
juries  Suffered  by  Appellant.  The  District  Court’s  With¬ 
drawal  of  Those  Issues  From  the  Jury  and  Its  Direction 
of  a  Verdict  for  Appellee  Were,  Therefore,  Errors  Which 
Require  Reversal  of  the  Judgment  Below. 

This  is  just  such  a  case  as  Mr.  Justice  Rutledge  had 
in  mind  when,  speaking  for  this  Court  in  Christie  v. 
CcrtlaJum,  75  App.  D.C.  133,  124  F.  2d  825,  he  said  (at 
148) :  u.  .  .  It  is  in  just  such  cases  that  courts  are  re¬ 
quired  to  keep  hands  off  the  jury’s  business.” 

This  admonition  the  District  Court  here  unhappily 
failed  to  heed.  After  a  long  trial  lasting  some  nine  court 
days,  marked  by  a  massive  record  containing  voluminous 
documents  and  the  testimony  of  numerous  witnesses  re¬ 
quiring  almost  six  hundred  pages  in  transcription,  the 
court  withdrew  the  case  from  the  jury  and  directed  a 
verdict  for  appellee.  And  it  did  this  despite  its  own 
serious  doubts  as  to  the  propriety  of  that  procedure  (B. 
396A).  When  the  motion  for  a  directed  verdict  was 
argued  before  it,  the  court  first  denied  the  motion  say¬ 
ing,  “I  can’t  substitute  my  judgment  for  the  judgment 
of  the  jury  on  the  merits  of  the  case”  (ibid.).  Only 
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some  days  later,  the  week-end  intervening,  did  the  conrt 
reverse  its  prior  ruling  and  grant  the  motion  (R.  7A- 
8A).  'When  it  did  so,  the  court  did  in  fact  substitute  its 
judgment  for  that  of  the  jury. 

“Facts  are  primarily  within  the  jury’s  function,”  this 
Court  has  said.  Christie  v.  Callahan,  75  App.  D.C.  133, 
135.  “Hence  it  must  be  given  wide  latitude,  or  trial  by 
jury  becomes  trial  by  court  ...”  But,  here,  the  jury 
was  permitted  no  latitude  whatever.  After  a  long  trial, 
despite  a  substantial  body  of  evidence,  appellant  was  ef¬ 
fectively  deprived  of  the  trial  by  jury  to  which  he  was 
entitled.  Trial  by  jury  became  trial  by  court. 

The  rules  which  govern  this  appeal  are  well  estab¬ 
lished.  “The  question  arises  in  two  phases,  causation 
and  negligence  .  .  .”  Christie  v.  Callahan,  75  App.  D.C. 
133,  134,  124  F.  2d  825.  Appellee,  a  surgeon,  had  a  duty 
to  “  ‘exercise  that  degree  of  care  and  skill  ordinarily 
exercised  by  the  profession  in  his  own  or  similar  locali¬ 
ties’  .  .  .  [and]  the  burden  of  proof  .  .  .  [was  on  ap¬ 
pellant]  to  establish  by  substantial  evidence  departure 
from  that  standard  and  that  such  departure  caused  the 
injury  complained  of  .  .  .”  Rodgers  v.  Lawson,  83  App. 
D.C.  281,  282, 170  F.  2d  157. 

“Substantial  evidence,”  however,  is  less  than  a  pre¬ 
ponderance  of  proof.  It  is  sufficient  that  negligence  and 
causation  he  demonstrated  by  more  than  a  scintilla 
of  evidence.  And  what  might  be  deemed  a  scintilla  in 
other  cases  may  well  constitute  a  substantial  body  of 
evidence  in  a  suit  like  this  one.  For,  in  judging  whether 
appellant’s  case  was  strong  enough  to  have  entitled  him 
to  have  the  jury  consider  it,  the  Court  must  always  keep 
in  mind  that  ours  is  a  malpractice  suit  against  an  or¬ 
thopedic  surgeon.  “.  .  .  Physicians,  like  lawyers,  are 
loath  to  testify  a  fellow  craftsman  has  been  negligent 
.  .  .  [The]  physician  has  the  advantage  of  knowledge 
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and  of  proof.  This  increases  when  he  is  a  specialist. 
What  therefore  might  be  slight  evidence  when  there  is 
no  such  advantage,  as  in  ordinary  negligence  cases,  takes 
on  greater  weight  in  malpractice  suits  .  .  Christie  v. 
Callahan,  75  App.  D.C.  133, 136, 124  F  2d  825. 

Nor  was  it  necessary,  for  appellant’s  case  to  merit 
jury  consideration,  that  it  boast  direct  and  positive  evi¬ 
dence  of  negligence  and  of  causation.  “.  .  .  A  burden  so 
heavy  is  not  required  either  by  the  general  law  of  negli¬ 
gence  or  by  the  Sweeney  case.  Generally  speaking,  direct 
and  positive  testimony  to  specific  acts  of  negligence  is 
not  required  to  establish  it.  Circumstantial  evidence  is 
sufficient,  either  alone  or  in  combination  with  direct  evi¬ 
dence  .  .  .”  Christie  v.  Callahan,  75  App.  D.C.  133,  147, 
124  F.  2d  825;  Gumming  v.  Cooley,  281  TJ.S.  90;  Brum- 
herger  v.  Burke,  56  F.  2d  54  (C.C.A.  3);  AmJbrosi  v. 
Monks,  85  A.  2d  188  (Mun.  Ct.  App.,  D.C.) ;  Lohse  v. 
Coffey,  32  A.  2d  258  (Mun.  Ct  App.  D.C.)  Thus,  in  the 
Gumming  case,  supra,  although  there  was  no  direct  evi¬ 
dence  that  the  defendant  physician  had  inserted  any  dan¬ 
gerous  substance  into  the  plaintiff’s  ears,  her  testimony 
that  some  substance  was  inserted  and  that  she  imme¬ 
diately  felt  pain,  became  dizzy,  and  heard  noises,  coupled 
with  the  testimony  of  others  as  to  her  condition  shortly 
thereafter,  was  held  sufficient  to  go  to  the  jury. 

Furthermore,  in  determining  this  appeal,  all  doubts  as 
to  the  sufficiency  of  his  case  must  be  resolved  in  favor 
of  appellant.  The  Court  will  assume  that  the  evidence 
supporting  appellant’s  claims  “proves  all  that  it  reason¬ 
ably  may  be  found  sufficient  to  establish  and  that  from 
such  facts  there  should  be  drawn  in  favor  of  .  .  .  [ap¬ 
pellant]  all  the  inferences  that  fairly  are  deducible  from 
them  ...”  Gumning  v.  Cooley,  281  TJ.S.  90,  94. 

Viewed  in  the  light  of  these  well-established  rules, 
there  can  be  no  doubt  that  the  evidence  in  this  case  was 
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sufficient  to  have  required  submission  of  the  issnes  of 
negligence  and  causation  to  the  jury.  We  do  not  sug¬ 
gest  there  was  no  evidence  to  the  contrary;  by  no  means. 
But  evidence  there  was,  and  substantial,  that  appellee 
was  negligent  in  performing  the  operations  on  appel¬ 
lant’s  right  leg  and  in  his  post-operative  treatment,  and 
that  such  negligence  resulted  in  substantial  injury  to 
appellant.  Whether  this  evidence  preponderated  over 
that  which  supported  appellee  was  a  question  for  the 
jury,  not  for  the  court.  “.  .  .  Where  uncertainty  as  to 
the  existence  of  negligence  arises  from  a  conflict  in  the 
testimony  or  because,  the  facts  being  undisputed,  fair- 
minded  men  will  honestly  draw  different  conclusions  from 
them,  the  question  is  not  one  of  law  but  of  fact  to  be 
settled  by  the  jury  ...”  Gumnmg  v.  Cooley,  281  U.  S. 
90,  94. 


There  is  no  need  to  recount  in  extenso  the  injuries 
suffered  by  appellant.  We  do  not  understand  that  ap¬ 
pellee  questions  that  such  injuries  occurred.  The  long 
travails  of  appellant  in  hospitals  and  doctors’  offices  are 
spelled  out  in  the  record,  and  in  considerable  detail. 
There  is  no  question  that  the  osteomyelitis  which  set  in 
in  appellant’s  right  leg  in  1947,  which  continued  into 
1948,  which  flared  up  again  in  1949,  and  which  continues 
to  threaten  appellant  today  are  injuries,  well  within  the 
legal  contemplation  of  that  term,  for  which  appellant  may 
seek  compensation  in  damages.  Similarly,  the  fracture  of 
his  right  kneecap  and  the  handicaps  to  which  appellant 
is  now  subjected  in  his  walking  and  standing  are  in¬ 
juries  cognizable  in  a  court  of  law.  The  questions  are 
whether  those  injuries  were  caused  by  what  appellee  did 
or  what  he  failed  to  do,  and  if  so,  whether  in  doing  or 
failing  to  do  such  things,  appellee  was  guilty  of  negli¬ 
gence.  There  was  sufficient  evidence  from  which  the 
jury  could  say  yes  to  both  those  questions. 
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(1)  Appellee’s  Negligence  With  Respect  to  the  Broken 
Bit. 

There  is  evidence  of  negligence,  first,  in  the  matter 
of  the  broken  bone-drill  or  bit.  The  record  shows  that 
while  appellee  was  drilling  a  hole  in  appellant’s  right 
femur,  into  which  a  screw  would  subsequently  be  inserted 
for  fastening  of  a  metal  plate  to  the  femur,  appellee 
broke  a  steel  bone-drill,  and  that  a  piece  of  that  drill  or 
bit,  a  quarter-inch  in  length,  became  imbedded  in  ap¬ 
pellant’s  bone  (R.  27A-30A).  Appellee  was  immediately 
aware  that  the  bit  had  broken  and,  since  the  plate  had 
not  yet  been  inserted  and  the  bone  fragments  joined 
together,  appellee  might  there  and  then  have  dislodged 
and  removed  the  bit  by  separating  the  fragments;  but 
he  did  not  do  so  because  he  had  placed  the  fragments  in 
the  position  he  desired  and  did  not  want  to  move  them 
(R.  32 A). 

Some  six  months  after  the  original  operation,  because 
the  metal  plate  inserted  had  loosened  and  the  bone  union 
was  insecure,  appellee  found  it  necessary  again  to  oper¬ 
ate  on  appellant’s  leg  (R.  86A-88A).  On  that  occasion, 
he  separated  the  bone  fragments  and  could  again  have 
removed  the  broken  bit;  but,  once  more,  he  chose  not  to 
do  so,  this  time — so  he  said — because  he  found  that  it  was 
deeply  imbedded,  a  chiseling  of  the  bone  would  have 
been  required,  and  a  search  for  the  bit  might  have  proved 
deleterious — and  because,  in  any  event,  he  did  not  believe 
it  important  to  remove  the  bit  (R.  89A-90A). 

Several  days  after  this  second  operation,  osteomyelitis 
set  in  at  the  site  of  the  operation  (R.  90A,  94A-95A). 
When  the  infection  persisted  for  two  months,  appellant 
requested  that  other  surgeons  be  consulted,  and  these, 
when  they  were  consulted,  recommended  that  all  the 
metal  be  removed  from  the  wound;  but  appellee  dis- 
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agreed  and  for  almost  two  more  months  resorted  only  to 
penicillin  treatment  (R.  100A-103A,  102A-105A,  165 A, 
167 A,  371A-372A,  373A).  Only  when  that  treatment 
proved  fntile  did  appellee  perform  the  third  operation, 
cleanse  the  wonnd,  and  remove  the  metal  plate  (R.  108A- 
109A).  Despite  the  recommendations  of  the  consultants, 
despite  the  fact  that  again  the  bone  fragments  were  sep¬ 
arated,  appellee  once  more  failed  to  remove  the  broken 
bit — this  time,  he  said,  not  seeing  it  anywhere  and  not 
deeming  it  advisable  to  cnt  appellant’s  bone  to  search 
for  it  (R.  109A). 

It  was  at  this  time,  as  the  evidence  shows,  that  ap¬ 
pellant,  whom  appellee  had  led  to  believe  the  broken 
metal  piece  was  a  broken  screw  and  not  a  bit,  asked 
whether  appellee  had  removed  the  broken  fragment;  and 
appellee  replied  that  he  had  done  so  (R.  170A-172A, 
365A,  374A-375A).4 

In  short,  appellee  broke  off  a  bit  of  a  bone-drill  in 
appellant’s  femnr  when  first  he  operated  on  his  leg;  the 
bit  remained  lodged  in  the  femnr  for  years  thereafter, 
right  to  the  time  of  trial;  appellee  conld,  on  three  sep¬ 
arate  occasions,  have  removed  the  bit  had  he  been  dis¬ 
posed  to  do  so;  bnt,  notwithstanding  these  circumstances, 
appellee  failed  to  remove  the  bit. 

Consider  this  evidence  in  the  light  of  the  expert  testi¬ 
mony  that  the  presence  of  the  broken  bit  was  a  probable 
contributing  cause  of  the  osteomyelitis  flare-up  in  1947 
and  the  later  recurrence  of  acute  osteomvelitis  in  1949, 
and  there  can  be  little  question  that  there  was  sufficient 
evidence  for  the  jury  that  appellee’s  conduct  in  these  re¬ 
spects  was  negligent  conduct. 


4  It  is  noteworthy  that  a  physician’s  concealment  of  such  a 
significant  fact  from  a  patient  has  itself  been  held  to  constitute 
negligence.  Bungardt  v.  Younger,  112  Okla.  165,  239  P.  469. 


25 


Thus,  Dr.  Bernstein  testified  that  the  presence  of  a 
foreign  body  in  a  low-grade  osteomyelitic  condition  is 
a  “definite  factor”  in  causing  the  osteomyelitis  to  flare 
up  (R.  293A).  It  constitutes  “a  focus  for  the  perpetua¬ 
tion  of  the  infection”  (R.  294A).  The  presence  of  such 
a  metal  fragment  has  “a  very  deleterious  effect’ ’  {ibid.). 
“.  .  .  When  a  bone  becomes  infected,  any  substance  which 
is  present  becomes  a  source  of  irritation”  (R.  395A). 
The  bit  fragment  was  sufficiently  proximate  to  have 
caused  or  contributed  substantially  to  the  1949  flare-up 
of  osteomyelitis  in  appellant’s  right  leg,  and  in  treating 
such  a  condition,  it  was  necessary  to  remove  that  source 
of  irritation  (R.  294A-295A,  296A). 

Dr.  Peterson  testified  that  one  might  differ  as  to  how 
extensive  bone-removal  was  advisable  to  remove  the 
broken  bit,  but,  if  the  bit  was  involved  in  the  infection, 
it  might  be  necessary  to  remove  it  in  order  to  clear  the 
infection  (R.  258A).  For,  a  foreign  metal  substance  very 
often  will  be  an  irritant  to  the  infection  unless  it  is  re¬ 
moved  (ibid.). 

Dr.  Nachlas  agreed  that  a  foreign  substance  in  the  site 
of  an  infection  can  be  an  irritant  (R.  204A).  “.  .  .  [If] 
the  infection  drained  through  to  a  bit,  that  is,  if  a  sinus 
tract  led  down  to  the  bit,  and  the  infection  of  the  bone 
or  the  destruction  of  the  bone  was  going  on  around  that 
bit,  .  .  .  the  foreign  body  might  be  responsible  for  the 
continuance  of  the  infection”  and  should  probably  be  re¬ 
moved  (R.  209A-210A,  215 A). 

Plainly,  this  is  a  body  of  evidence  sufficient  to  go  to 
the  jury.  Appellee’s  conduct  in  breaking  the  bit  in  ap¬ 
pellant’s  femur  remains  unexplained,  and  this  evidence, 
in  itself,  was  adequate  to  present  an  issue  for  the  jury’s 
consideration.  Obviously,  to  break  a  drill  in  a  patient’s 
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bone  does  not  conform  wit b  the  accepted  standards  of 
care  and  skill  in  the  practice  of  bone  surgery.  “  ‘It  is 
a  matter  of  common  knowledge  and  observation  that 
such  things  do  not  ordinarily  attend  the  service  of  one 
possessing  ordinary  skill  and  experience  in  the  delicate 
work  of  surgery.  It  does  not  need  scientific  knowledge 
or  training  to  understand  that  ordinarily  speaking,  such 
results  are  unnecessary  and  are  not  to  be  anticipated,  if 
reasonable  care  be  exercised  by  the  operator  .  . 
Vergeldt  v.  HantzeU,  1  F.  2d  633  (C.C.A.  8th),  quoting 
from  Evans  v.  Roberts ,  172  Iowa  653,  154  N.W.  923.  And 
see,  also,  Arribrosi  v.  Monks,  85  A.  2d  188,  190  (Mun. 
Ct.  App.,  D.C.). 

But,  beyond  that,  whatever  the  negligence  attending 
the  original  breaking,  the  evidence  clearly  demonstrates 
that  once  the  drill  had  broken,  it  was  negligence  for 
appellee  to  fail  to  remove  the  broken  fragment.  Afirrm- 
ing  a  .-judgment  in  favor  of  a  patient  for  damages  result¬ 
ing  from  a  surgeon’s  failure  to  remove  a  hypodermic 
needle  from  a  thoracic  cavity,  an  Idaho  court,  in  Rein- 
hold  v.  Spencer ,  53  Idaho  688,  26  P.  2d  796,  said  (26  P. 
2d  at  800-801,  emphasis  supplied) : 

“.  .  .  It  has  been  variously  held  that  a  surgeon’s 
failure  to  remove  a  foreign  object,  such  as  a  sponge, 
gauze  pad,  part  of  an  instrument,  etc.,  is  negligence 
per  se,  necessarily  negligence,  and  negligence,  and 
in  all  events  it  is  uniformly  held  that  the  failure  to 
remove  such  a  foreign  object  is  evidence  of  negli¬ 
gence  and  sufficient  for  submission  to  the  jury  with 
out  the  aid  of  expert  testimony  ...” 

The  instant  case  is  a  fortiori ,  for  here  we  do  have  the 
aid  of  expert  testimony,  testimony  that  it  was  deleterious 
to  fail  to  remove  the  broken  bit  from  appellant’s  femur. 

We  are  quite  aware  that  Dr.  Peterson  and  Dr.  Nachlas 
said  that  bone-drills  do  break  in  the  hands  of  surgeons 
other  than  appellee  and  that  broken  drill  fragments  are 
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at  times  permitted  to  remain  in  the  bone.  Bnt  whether 
the  breaking  of  the  drill  in  this  case  and  the  procedure 
followed  in  this  case  were  negligent  conduct  or  not  was 
a  question  the  jury  should  have  answered.  “.  .  .  [It] 
matters  not  at  all  that  many  physicians  testify  that  the 
best  of  surgeons  sometimes  leave  a  sponge  or  some  other 
foreign  substance  in  the  bodies  of  their  patients,  for  this 
is  testimony  merely  to  the  effect  that  almost  everyone 
is  at  times  negligent.  Whether  the  particular  act  was 
negligent  is  for  the  jury  to  decide  after  considering  the 
circumstances  of  the  case  .  .  .”  Moore  v.  Ivey,  264  S.W. 
288  (Tex.  Civ.  App.). 

In  numerous  cases,  in  many  courts,  surgeons  have  been 
held  liable  for  leaving  foreign  objects  in  and  failing  to 
remove  them  from  their  patients’  bodies.  And,  in  many 
of  these  cases,  there  was  far  less  evidence  of  negligence 
than  we  find  in  the  instant  record.  See,  for  example, 
Morrison  v.  Acton,  68  Ariz.  27,  198  P.  2d  590  (dental 
surgeon  broke  off  piece  of  drill  in  patient’s  jawbone,  con¬ 
cealed  fact  from  patient,  failed  to  remove  fragment); 
Reinhold  v.  Spencer,  53  Idaho  688,  26  P.  2d  796  (surgeon 
left  hypodermic  needle  in  thoracic  cavity,  failed  to  remove 
it);  Madis  v.  SteWwagen,  Wash.  ,  227  P.  2d  445 
(surgeon  left  needle  in  patient’s  eye,  failed  to  X-ray  to 
locate  and  remove  it) ;  Walker  Hospital  v.  Pullen,  74  Ind. 
App.  659,  127  N.E.  559  (surgeon  left  gauze  in  wound, 
which  healed  over  superficially  enclosing  gauze) ;  Tate  v. 
Tyzzer,  208  Mo.  App.  290,  234  S.W.  1038  (surgeon  left 
sponge  in  abdominal  cavity) ;  see,  also  Sweenen y  v.  Err¬ 
ing,  35  App.  D.C.  57,  affd.  on  other  grds.  228  U.S.  233 
(35  App.  D.C.  at  62:  “.  .  .  The  fact  that  a  physician  at¬ 
tending  a  woman  at  childbirth  failed  to  remove  all  the 
placenta  justifies,  if  unexplained,  a  conclusion  of  negli¬ 
gence  .  .  .”) ;  cf.  Hohenthal  v.  Smith,  72  App.  D.C.  343, 
114  F.  2d  494  (where  subcutaneous  needle  broke  in  plain¬ 
tiff’s  body  during  operation,  surgeon  held  not  liable  for 
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negligence  for  breaking  it  because  an  interne,  not  the 
surgeon,  had  injected  it;  and  held  not  liable  for  failing 
to  remove  it  only  because  patient  had  been  so  weakened 
by  operation,  that  removal  of  needle  might  have  endan¬ 
gered  her  recovery,  whereas  any  danger  from  its  presence 
in  her  body  for  6  weeks  was  slight.). 

And  there  can  be  little  question  that  the  evidence  which 
was  presented  as  to  causation  also  was  cogent  enough 
to  warrant  submission  to  the  jury.  It  is  undisputed  that 
when  appellant  first  consulted  appellee,  in  October,  1946, 
appellant’s  right  leg  was  quite  normal;  appellee  himself 
so  testified  (R  24A).  Osteomyelitis  set  in  in  that  leg 
only  in  July,  1947,  after  appellee  had  twice  operated  on 
the  limb  (R  90A,  94A-95A,  159A).  And  the  osteomyelitis 
infection  which  occurred  at  that  time,  which  then  per¬ 
sisted  until  March,  1948,  and  which  again  became  acute 
in  December,  1949,  was  an  infection  at  the  site  of  the 
wound  which  appellee  had  created  in  connection  with  the 
operations  (R.  94A-95A,  110A-112A,  R  286A-289A). 

i 

Whether  the  continued  presence  of  the  broken  bit  was 
a  proximate  contributing  cause  of  the  osteomyelitis  flare- 
ups  was,  of  course,  a  question  for  jury  determination. 
But  clearly  there  was  sufficient  evidence  to  support  such 
a  finding.  The  internist  and  the  two  orthopedic  sur¬ 
geons  called  as  experts  agreed  that  existence  of  such  a 
foreign  body  in  a  wound  could  have  caused  an  acute  os¬ 
teomyelitis.  Thus,  Dr.  Beinstein,  the  internist:  “a  for¬ 
eign  body  in  a  low-grade  osteomyelitis  condition  .  .  . 
will  be  a  definite  factor  ...  in  serving  as  a  focus  for 
the  perpetuation  of  the  infection”  and  “does  have  a  very 
deleterious  effect”  (R  293A-294A,  295A).  Dr.  Peterson, 
an  orthopedic  surgeon:  a  foreign  metal  substance  very 
often  will  be  an  irritant  to  an  infection  (R  258A).  Dr. 
Naehlas,  another  orthopedic  surgeon:  a  foreign  substance 
or  foreign  matter  in  the  site  of  an  infection  can  be  an 
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irritant  and  “might  be  responsible  for  the  continuance 
of  the  infection”  (R.  203A-204A,  215A). 

It  may  be  snggested  that  appellant’s  osteomyelitis  may 
have  been  brought  on  by  things  or  causes  other  than  the 
bit  which  appellee  broke  and  permitted  to  remain  in  his 
right  femur.  But  there  is  no  showing  here  that  such 
other  conditions,  whatever  they  might  be,  did  in  fact 
exist  in  this  case.  Whereas,  on  the  other  hand,  it  is  un¬ 
disputed  that  the  broken  bit  was  present  at  the  site  of 
the  operation;  and  there  is  a  showing — uncontradicted — 
that  such  a  condition  could  have  caused  the  flare-ups  of 
the  infection.  A  coexistence  of  broken  bit  and  infection 
“would  seem  to  be  more  than  a  mere  coincidence”  ( Mor¬ 
rison  v.  Acton ,  68  Ariz.  27,  198  P.  2d  590,  593-594;  Grie- 
sel  v.  Fabian,  184  Okla.  42,  84  P.  2d  634) ;  and  in  such 
circumstances,  certainly,  an  issue  was  created  for  sub¬ 
mission  to  the  .iury.  Tate  v.  Tyzzer,  208  Mo.  App.  290, 
234  S.W.  1038:  Brwnberqer  v.  Burke,  56  F.  2d  54  (C.C.A. 
3). 

That,  in  substance,  was  the  holding  of  this  Court  in 
Christie  v.  Callahan,  75  App.  D.C.  133,  124  F.  2d  825, 
when  it  said  (75  App.  D.C.  at  143  note) : 

“.  .  .  The  surgeons’  testimony  that  a  cyst  could 
reach  such  a  stage  from  natural  causes  under  cir¬ 
cumstances  not  defined  and  not  related  to  the  facts 
shown  to  exist  in  this  case  is  not  proof  that  it  did 
arise  in  fact  from  such  causes  in  this  case.  In  view 
of  the  evidence  .  .  .  and  the  absence  of  effort  by 
either  side  to  show  that  natural  causes  did  produce 
the  injury  here  or  to  connect  that  possibility  with  the 
facts  of  the  case,  the  idea  that  the  necrosis  at  its 
height  arose  from  natural  causes  is  no  more  than  a 
speculative  possibility  unrelated  to  the  facts  in  proof: 
Had  it  been  more,  it  still  would  have  been  a  matter 
for  the  jury’s  judgment  whether  the  condition  was 
so  produced  or  was  caused  by  the  x-rays.  It  is  not 
necessary,  either  on  causation  or  on  negligence,  for 
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the  plaintiff  to  'negative  every  speculative  possibility 
or  to  do  more  than  establish  the  cause  upon  which  he 
relies  as  a  possible  one.  If  on  the  evidence  there  is 
more  than  one  probable  cause ,  it  is  the  jury’s  func¬ 
tion  to  decide  between  them.”  (emphasis  supplied). 

As  the  Supreme  Court  of  California  so  aptly  put  it,  in 
Barham  v.  Widing ,  201  Cal.  206,  291  P.  173,  where  it 
held  the  jury  justified  in  inferring  a  dental  surgeon’s 
negligence  from  the  circumstances  of  the  operation  de¬ 
spite  his  positive  testimony  and  that  of  his  nurse  to  the 
contrary  (291  P.  at  177) : 

“.  .  .  Because  of  the  very  subtleness  of  the  origin 
and  development  of  disease,  less  certainty  is  required 
in  proof  thereof.  As  the  court  says  in  the  case  of 
Dimock  v.  Miller,  202  Cal.  668,  671,  262  P.  311,  312: 

“  ‘If  .  .  .  it  is  necessary  to  demonstrate  conclu¬ 
sively  and  beyond  the  possibility  of  a  doubt  that  the 
negligence  resulted  in  the  injury,  it  would  never  be 
possible  to  recover  in  a  case  of  negligence  in  the 
practice  of  a  profession  which  is  not  an  exact  sci¬ 
ence’  .  .  .” 

Again  in  Morrison  v.  Acton ,  68  Ariz.  27,  198  P.  2d 
590,  judgment  was  awarded  a  patient  for  damages  for 
ailments  which  followed  the  breaking  of  a  piece  of  a  drill 
in  his  jawbone,  the  concealment  of  that  fact  from  him,  and 
the  dentist’s  failure  to  remove  the  broken  drill,  and  was 
affirmed  even  though  an  expert  had  testified  that  he  did 
not  believe  that  the  broken  drill  could  have  caused,  al¬ 
though  it  might  have  contributed,  to  the  patient’s  ail¬ 
ments,  which  may  have  occurred  from  other  causes.  The 
patient,  said  the  court,  “was  not  required  to  exclude  all 
other  possible  causes  of  his  illness  ...  No  other  prob¬ 
able  cause  of  his  illness  was  even  suggested.”  (198  P. 
2d  at  593-594). 

See,  also,  Woronka  v.  Bewail,  320  Mass.  362,  69  N.E. 
2d  581:  “The  plaintiff  was  not  required  to  show  the 
exact  cause  of  her  injuries  or  to  exclude  all  possibility 
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that  they  resulted  without  fault  on  the  part  of  the  de¬ 
fendant.  It  was  enough  if  she  showed  that  the  harm 
which  befell  her  was  more  likely  due  to  negligence  of  the 
defendant  than  to  some  other  cause  for  which  he  was  not 
liable.” 

Likewise,  here,  appellant  satisfied  his  burden  when  he 
presented  the  evidence  to  which  we  have  referred.  He 
was  not  required  to  negative  all  the  other  possible  causes 
for  the  osteomyelitis,  which,  as  we  have  noted,  set  in  at 
the  site  of  the  operation  only  after  the  bit  was  broken 
and  again,  several  years  later,  flared  up  adjacent  to  the 
broken  bit.  There  was  a  sufficient  case  for  the  jury,  and 
it  was  its  function,  not  the  court’s,  to  determine  whether 
appellee’s  negligence  proximately  contributed  to  the  infec¬ 
tion  and  its  recurrence. 

(2)  Appellee’s  Negligence  with  Respect  to  the  Frac¬ 
tured  Patella. 

Similar  considerations  required  submission  of  the  case 
to  the  jury  on  the  matter  of  the  bone  fragment  which, 
after  the  operations  by  appellee,  appeared  adjacent  to 
appellant’s  right  patella  or  kneecap.  For  there  was  cer¬ 
tainly  substantial  evidence  that  this  fragment  was  the 
result  of  a  fracture  of  appellant’s  kneecap  caused  by 
appellee’s  negligent  application  of  excessive  pressure  in 
manipulating  the  leg;  and  that  that  fracture  has  subse¬ 
quently  impaired  the  flexion  of  the  right  knee  and  ap¬ 
pellant’s  gait. 

Appellee  himself  admitted  that,  when  appellant  first 
consulted  him  in  October,  1946,  there  was  no  abnormality 
in  the  right  knee  or  any  loose  bone  fragments  in  the  knee¬ 
cap,  and  that,  so  far  as  he  could  determine,  the  right  knee 
and  leg  were  quite  normal,  flexed  normally,  and  functioned 
normally  (R.  21A,  24A,  121A).  This  observation  is  con¬ 
firmed  by  the  testimony  of  Dr.  Coe,  a  radiologist,  that 
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from  a  reading  of  the  X-rays  taken  by  appellee  in  Oc¬ 
tober,  1946,  he  would  say  positively  that  appellants  right 
patella  at  that  time  was  not  fractured  (R.  322A).  To  the 
same  effect  is  the  testimony  of  Dr.  Peterson,  who,  on 
examining  the  October  1946  X-rays,  said  that  he  too  did 
not  see  any  fracture  in  the  right  patella  (R.  274A). 

On  the  other  hand,  it  is  undisputed  that  X-rays  of  ap¬ 
pellant’s  right  knee  taken  on  March  1,  1949  dsclose  a 
separated  bone  fragment  adjacent  to  his  patella  (R.  274- 
A,  310A).  And  the  evidence  plainly  shows  that  this 
bone  fragment  may  have  resulted  from  a  fracture  of  that 
patella  (R.  274A-275A,  R.  310A-312A).  Although  it  was 
apparently  impossible  to  determine  from  the  X-rays  just 
when  the  fracture  occurred,  it  is  clear  and  indisputable 
that  it  occurred  sometime  after  October  8,  1946,  when 
appellee  X-rayed  the  right  knee  and  found  it  normal  in 
all  respects,  and  before  March  1,  1949,  when  the  fragment 
was  disclosed  in  X-rays  of  the  knee  taken  on  that  day 
(R.  274A,  310A). 

What  caused  the  fracture  of  the  right  patella  is  not 
conclusively  demonstrated  by  the  record.  But  there  is 
a  significant  body  of  evidence  that  it  came  about  from 
appellee’s  negligent  manipulation  of  appellant’s  leg  in 
July,  1948.  Because  the  leg  had  been  immobilized  for  a 
considerable  time,  the  right  knee  had  become  stiff  and  its 
flexion  limited  (R.  113A-115A,  175A).  Appellee  advised 
a  manipulation;  had  appellant  again  readmitted  to  the 
hospital;  and,  on  July  2,  1948,  manipulated  the  right 
leg  until  the  adhesions  were  broken,  broken  only  with 
some  difficulty  and  with  such  force  that  they  were  broken 
audibly  (R.  116A-120A,  416A).  There  is  some  dispute 
as  to  how  the  manipulation  was  performed.  Appellant 
testified  that  only  spinal  anaesthesia  was  administered, 
that  he  was  conscious,  and  that  he  saw  appellee  put  the 
right  leg  over  his  shoulder  and  work  it  up  and  down 
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until  adhesions  broke  and  the  leg  gave  way;  appellee 
denies  this  (R.  181A,  117A).  Again,  appellant  and  his 
wife  testified  that  after  the  manipulation,  appellee  demon¬ 
strated  how  he  could  bend  the  right  knee  almost  to  the 
thigh  and  said,  “I  almost  broke  my  arm  off,  trying  to 
manipulate  the  leg”;  appellee  admits  the  demonstration 
but  denies  the  remark  (R.  181A-183A,  378A,  119A,  120A). 
There  is  no  question,  however,  that  the  adhesions  in  the 
knee  gave  only  with  considerable  difficulty  and  that  the 
leg  was  badly  bruised  as  a  result  of  the  manipulation 
(R.  119A,  182A-183A,  377A-378A). 

Finally,  the  expert  testimony  shows  that  appellant’s 
leg  at  the  time  of  the  manipulation  was  so  soft  that  the 
application  of  excessive  pressure  by  appellee  might  well 
have  caused  the  fracture.  Dr.  Peterson  testified  that  a 
long  period  of  immobilization  of  a  bone  brings  decalcifi¬ 
cation  and  a  softening  of  the  bone;  that  with  marked 
decalcification,  the  bone  becomes  more  susceptible  to  frac¬ 
ture  ;  that  good  orthopedic  practice  would  dictate  that  the 
pressure  applied  in  manipulation  be  consistent  with  the 
decalcification;  and  that  manipulation  might  cause  a  frac¬ 
ture  of  the  kneecap  (R.  272A-273A).  Dr.  Coe  testified 
that  X-rays  of  appellant’s  leg  showed  osteoporosis,  where 
the  bone  had  become  soft  and  spongy;  and  that,  in  the 
event  of  manipulation  with  great  force,  a  bone  of  that 
character  would  be  more  likely  to  break  than  would  a 
bone  free  of  osteoporosis  (R.  310A,  313A-315A,  330A). 
Both  Dr.  Coe  and  Dr.  Peterson  testified  that  good  medi¬ 
cal  practice  required  that  X-rays  be  taken  at  each  step 
of  a  treatment  such  as  this  one,  Dr.  Coe  expressly  testi¬ 
fying  that,  where  a  leg  had  long  been  immobilized,  it 
would  have  been  good  practice  to  X-ray  the  leg  in  order 
to  determine  the  condition  of  the  bone  before  manipulat¬ 
ing  the  leg  (R.  331  A,  267A).  It  appears  from  the  record, 
however,  that  the  last  X-rays  made  of  appellant’s  right 
leg  prior  to  the  manipulation  were  taken  on  February 
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17,  1948,  some  five  months  before;  and  the  fact  is,  as  ap¬ 
pellee  himself  admitted  that  he  neither  X-rayed  nor 
fluoroscoped  the  leg  before  he  manipulated  it  in  July, 
1948  (R.  115A,  259 A) ! 

This  is  certainly  sufficient  evidence  of  appellee’s  neg¬ 
ligence  for  jury  consideration.  And  the  record  also 
plainly  affords  adequate  proof  of  causation.  The  manip¬ 
ulation  of  the  right  leg  to  which  we  have  referred  oc¬ 
curred  in  July,  1948.  There  is  no  question  that  it  is 
only  after  that  date  that  the  bone  fragment,  probably  the 
consequence  of  fracture,  is  found  near  the  right  kneecap. 
Since  that  time,  appellant’s  right  leg  has  been  painful 
and  weak,  his  right  knee  has  pained  him,  and  the  flexion 
of  his  right  knee  has  been  seriously  limited ;  all  these  con¬ 
ditions  probably  the  result  of  fracture  (R.  198A-199A, 
217A-220A,  299A-301A,  382A-384A).  Certainly,  “jurors 
of  ordinary  intelligence,  sense,  and  judgment,  although 
not  skilled  in  medical  science  .  .  .  are  capable  of  deter¬ 
mining  whether  or  not  injurious  consequences  of  some 
character  would  probably  result”  from  such  a  fracture 
of  appellant’s  patella.  Walker  Hospital  v.  Pullen,  74  Ind. 
App.  659, 127  N.E.  559,  561. 

The  recent  decision  of  the  Municipal  Court  of  Ap¬ 
peals  for  this  District,  in  Ambrosi  v.  Monks,  85  A.  2d  188, 
is  particularly  pertinent.  In  that  case,  a  patient  sued 
a  dental  surgeon  for  damages  resulting  from  the  al¬ 
legedly  negligent  fracture  of  a  tooth  adjacent  to  the 
tooth  extracted  by  the  surgeon.  It  was  conceded  there, 
as  it  was  conceded  here,  that  no  fracture  showed  up  in 
the  X-ray  prior  to  the  operation.  The  testimony  was 
that  from  that  time  until  the  time  a  later  X-ray  disclosed 
the  fracture,  the  plaintiff  had  done  nothing  likely  to 
result  in  a  fracture  of  the  tooth;  that  nothing  in  later 
treatment  would  give  rise  to  a  probability  that  it  had 
caused  the  fracture;  and  that  the  plaintiff  had  suffered 
extreme  pain  at  the  time  of  the  extraction.  The  body 
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of  evidence,  the  court  held,  warranted  an  inference  that 
the  fracture  occurred  while  the  adjacent  tooth  was  being 
extracted,  and,  therefore,  that  it  was  error  to  direct  a 
verdict  for  the  defendant 

Again,  in  Grubb  v.  Groover,  62  App.  D.C.  305,  67  F. 
2d  511,  cert.  den.  291  TJ.S.  660,  this  Court  held  that  “evi¬ 
dence  that  an  X-ray  practitioner  administered  X-ray 
treatment  to  a  patient  without  remaining  in  the  room 
or  within  hearing,  which  treatment  resulted  in  a  bum 
.  .  .  warrants  a  finding  of  negligence,  unless  satisfactorily 
explained”  (62  App.  D.C.  at  306). 

Certainly  our  case  presents  as  strong  a  body  of  evi¬ 
dence  as  that  which  confronted  this  Court  in  Byronn  v. 
Eastern  Dispensary  &  Casualty  Hospital,  78  App.  D.C. 
42,  136  F.  2d  278.  There,  a  patient  sought  damages 
for  the  negligently  improper  reduction  of  a  wrist  frac¬ 
ture.  The  surgeon  defendant  introduced  the  testimony 
of  experts  who,  in  answer  to  hypothetical  questions,  said 
that  the  defendant’s  method  of  treatment  corresponded 
generally  with  good  surgical  practice  in  the  District  of 
Columbia.  On  appeal  from  a  verdict  for  defendant,  this 
Court  reversed,  holding  that  the  trial  court  had  erred 
when  he  instructed  the  jury  that  if  it  found  from  the 
expert  testimony  that  the  defendant’s  conduct  had  con¬ 
formed  with  the  good  and  approved  practice,  it  must 
return  a  verdict  for  the  defendant.  The  Court  said  (78 
App.  D.C.  at  43) : 

“IT nquestionably  only  experts  are  qualified  to  ex¬ 
press  an  intelligent  opinion  as  to  what  constitutes 
the  proper  method  of  treatment  of  a  serious  bone 
injury.  But  that  their  evidence  should  be  accepted 
in  exclusion  of  other  evidence  of  conditions  and  re¬ 
sults  is  contrary  to  the  applicable  rule,  both  in  this 
jurisdiction  and  elsewhere  .  .  .  ‘there  must  be,  in 
the  nature  of  things,  many  instances  where  the  facts 
alone  prove  the  negligence,  and  where  it  is  unneces- 
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sary  to  have  the  opinions  of  persons  skilled  in  the 
particular  science  to  show  unskillful  and  negligent 
treatment’  ...” 

In  that  case,  furthermore,  the  Court  held  that  the  fail¬ 
ure  of  the  surgeon  to  X-ray  the  limb  in  order  to  ascer¬ 
tain  the  causes  for  the  patient’s  complaint  was  an  indi¬ 
cium  of  negligence  which,  together  with  the  other  evi¬ 
dence  of  record,  was  enough  to  go  to  the  jury.  Similar 
failure  to  make  X-ray  checks  with  the  frequency  which 
usual  practice  in  the  community  requires  has  been  held 
sufficient  to  compel  submission  of  the  case  to  the  jury  in 
many  other  cases  as  well,  among  them  Morrison  v.  Ac¬ 
ton ,  68  Ariz.  27,  198  P.  2d  590;  Reynolds  v.  Struble,  128 
Cal.  App.  716,  18  P.  2d  690;  Merker  v.  Wood,  307  Ky. 
331,  210  S.W.  2d  946;  and  White  v.  Burton,  180  Okla.  499, 
71  P.  2d  694  (where,  in  the  face  of  the  positive  testimony 
of  ten  physicians  that  the  permanent  non-union  of  the 
patient’s  leg  fracture  resulted  from  congenital  con¬ 
dition  ;  the  testimony  of  two  other  physicians,  in 
part  that  X-rays  should  have  been  taken  with  more 
frequency,  was  held  sufficient  to  make  an  issue  for 
the  jury:  “  ...  It  is  difficult  to  conceive  a  stronger 
defense  in  this  respect  .  .  .  But,  however  positive  and 
strong  this  defense  is,  it  is  not  uncontradicted,  and, 
therefore,  was  a  question  for  the  jury.”). 

Here,  too,  there  was  substantial  evidence  that  X-rays 
should  have  been  taken  with  more  frequency  than  ap¬ 
pellee  took  them  in  this  case,  and  there  is  a  strong  in¬ 
ference  that  had  he  taken  an  X-ray  before  the  July,  1948 
manipulation,  he  would  have  applied  less  pressure  than 
he  did  to  appellant’s  leg  and  thus  avoided  the  fracture 
which  occurred. 

(3)  Appellee’s  Negligence  With  Respect  to  the  Results 
of  the  Operations. 

Finally,  there  is  substantial  proof  that  appellee  was 
negligent  in  the  evidence  relating  to  the  ultimate  conse- 
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quences  of  the  operation  and  of  the  treatment  meted  ont  by 
appellee.  While  evidence  of  operative  and  medical  fail¬ 
ure  may  not,  in  itself,  support  a  charge  of  negligence, 
such  proof  is  circumstantial  evidence  entitled  to  serious 
consideration  when  coupled  with  the  other  evidence  of 
record.  Crist  v.  White ,  62  App.  D.C.  269,  66  F.  2d  795; 
Hansen  v.  Book,  70  S.  D.  19  N.W.  2d  521,  522. 

Here,  it  is  undisputed  that  it  was  appellee  who  recom¬ 
mended  the  leg-shortening  operation  to  appellant;  and 
that  it  was  appellee  who  advised  appellant  that  this  oper¬ 
ation — one  which  was  novel  and  startling  to  appellant — 
was  the  only  solution  of  his  troubles;  and  that  it  was 
appellee  who  assured  him  that  he  would  enjoy  an  equali¬ 
zation  in  the  length  of  both  his  limbs,  a  normal  gait,  and 
a  cessation  of  the  pains  in  back  and  leg  which  had  brought 
him  to  appellee  for  consultation  (R.  11A-13A,  16A-19A, 
385 A,  140A-142A,  358A-360A).  Indeed,  when  appellant 
and  his  wife  suggested  consultation  with  other  physi¬ 
cians  before  appellant  submitted  himself  to  this  radical 
surgery,  appellee  dissuaded  them  from  that  course  (R. 
16A-19A).  It  was  appellee  who  then  performed  the  oper¬ 
ation  by  resecting  a  portion  of  a  completely  normal  right 
femur  (R,  21  A,  24A,  25A-31A,  53A-59A  passim ). 

And,  again,  it  is  uncontradicted  that  at  the  time  of 
trial,  more  than  five  years  after  the  first  operation,  de¬ 
spite  the  numerous  intervening  operations,  appellant’s 
legs  still  remain  unequal  in  length;  appellant  is  still  com¬ 
pelled  to  wear  a  built-up  shoe  on  his  left  foot  (although 
the  shoe  is  indeed  built  up  less  than  before) ;  appellant 
still  experiences  pain  in  back  and  leg;  and — in  addition 
—appellant  now  finds  that  his  formerly  quite  healthy 
right  leg  is  assailed  by  osteomyelitis,  and  that  the  flexion 
of  his  formerly  quite  normal  right  knee  is  seriously  lim¬ 
ited  (R.  193A-199A,  217A-220A,  296A-298A,  299A-301A, 
380A-384A).  These  conditions  were  the  consequences 
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solely  of  the  operation  which  appellee  had  introduced  to 
and  visited  npon  appellant.  Can  there  be  any  serious 
question  bnt  that  such  evidence  was  sufficient  to  send  the 
case  to  the  jury! 

In  Sweeney  v.  Ervmg,  35  App.  D.C.  57,  affd.  on  other 
grds.  228  IT.  S.  233,  this  Court  said  (at  62) : 

“There  are  exceptional  cases  where  the  result  of 
an  operation  performed,  if  unexplained,  may  warrant 
an  inference  of  negligence.  Thus,  evidence  showing 
that  after  a  broken  ankle  was  reset,  the  ankle  was 
crooked  and  the  ankle  joint  stiff,  tends  to  prove 
negligence  on  the  part  of  the  physician  in  setting 
the  ankle,  which  evidence  should  be  submitted  to  the 
jury  .  .  ” 

This  too  is  such  a  case.  Here,  too,  there  is  evidence,  and 
it  is  not  even  controverted,  that  appellant’s  right  leg, 
which  appellee  undertook  to  make  equal  in  length  with 
the  left,  is  still  longer  than  the  left  leg,  but  now  can 
boast  as  well  an  imposed  fracture  and  resection  of  a  por¬ 
tion  of  a  normal  femur;  and  that  his  right  knee,  formerly 
a  quite  healthy  knee,  is  now  stiff  and  its  flexion  egre- 
giously  curtailed. 


In  an  effort  to  expose  the  issues  on  this  appeal  to  as 
clear  a  light  as  possible,  we  have  dissected  the  body  of 
evidence  and  compartmentalized  the  proof  into  three 
separate  subdivisions.  Even  in  that  view,  we  believe  that 
it  is  plain  that  there  was  sufficient  evidence  in  the  rec¬ 
ord  to  require  submitting  the  issues  of  negligence  and 
causation  to  the  jury.  But  we  are  mindful  that  resort¬ 
ing  to  such  compartmentalization,  we  have  perforce  over¬ 
simplified  our  case  and  weakened  the  impact  of  the  whole 
showing  which  appellant  has  here  made.  A  body  of  evi¬ 
dence  is  a  complex  not  truly  susceptible  of  such  frag¬ 
mentation.  It  is  to  the  entire  body  of  evidence  a  court 
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must  look  when  it  determines  whether  the  record — the 
whole  record —  is  substantial  enough  to  go  to  the  jury. 
When  we  do  look  at  the  record,  at  the  entire  body  of  evi¬ 
dence  in  all  its  ramifications,  it  is  crystal  clear  that  there 
was  certainly  more  than  a  scintilla  here,  that  the  case, 
as  appellant  made  it,  was  so  strong  that  a  court,  exer¬ 
cising  the  restraint  which  characterizes  the  judicial  proc¬ 
ess,  should  properly  have  kept  its  hands  off  and  left  to 
the  jury  what  is  the  jury’s  traditional  function  in  a  law 
case:  the  weighing  of  the  plaintiff’s  case  against  the  de¬ 
fendant’s  and  the  determination  of  the  facts  on  the  basis 
of  such  a  balancing  of  the  evidence.  Christie  v.  CaUa- 
Jum,  75  App.  D.C.  133,  135,  124  F.  2d  825.  This  the  court 
below  unfortunately  failed  to  do. 

CONCLUSION 

For  the  foregoing  reasons,  the  judgment  entered  by 
the  District  Court  on  the  directed  verdict  for  appellee 
should  be  reversed,  and  the  case  remanded  for  a  new 
trial. 

Respectfully  submitted, 

Joseph  D.  Btjlman 
Sidney  M.  Goldstein 
Nathaniel  Goldberg 
Attorneys  for  Appellant. 
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BRIEF  OF  APPELLEE 


COUNTER  STATEMENT  OF  THE  CASE 

Appellee’s  answer  further  asserted  that  the  operation 
and  medical  care  and  treatment  rendered  to  Appellant 
was  performed  in  keeping  with  the  customary  approved 
standards  of  practice  among  surgeons  in  the  District  of 
Columbia  for  like  cases.  (App.  5). 

When  Appellant  and  his  wife  came  to  Appellee’s  office 
together,  Appellee  stated  to  them  that  the  experience  he 
had  had  in  the  past  would  justify  him  in  performing  the 
operation,  with  the  expectancy  of  a  favorable  outcome; 
that  he  had  previously  operated  or  assisted  at  operations 
which  probably  ran  into  a  thousand  osteotomies  of  the 
femur ;  that  of  these  approximately  ten  to  twenty  involved 
femur  shortening  operations.  (App.  16-18).  That  Appel¬ 
lee  had  practiced  his  profession  in  the  District  of  Colum¬ 
bia  since  he  came  out  of  the  Army  in  1946.  (App.  10). 
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The  X-ray  of  October  8,  1946,  of  the  right  knee  taken 
before  the  operation  was  made  particularly  with  a  view 
to  determining  the  contrast  between  the  bad  knee  and  the 
good  knee;  and  Appellee  was  concerned  primarily  with 
the  joint,  itself.  Only  a  part  of  the  knee-cap  w*as  noted, 
but  not  all  of  it.  The  masking  material  had  blocked  the 
view,  so  that  the  entire  knee-cap  wras  not  showm  in  the 
picture.  The  lower  portion  looked  a  little  bit  irregular. 
(App.  20-21). 

For  reasons  unknown  to  Appellee,  not  one  reference 
is  made  in  appellant’s  statement  of  the  case  to  the  testi¬ 
mony  of  Doctor  John  A.  Talbot,  an  orthopedic  surgeon 
who  testified  very  fully  at  the  trial.  (App.  338-356). 

There  are  a  number  of  other  facts  which  should  be 
added  to  the  statement  of  the  case  because  of  Appellant’s 
failure  to  include  them.  With  the  thought  that  it  might 
be  helpful  to  the  court,  Appellee  has  endeavored  to  group 
these  facts  with  respect  to  the  breaking  of  the  bit,  the 
manipulation,  and  the  claimed  injury  to  the  knee,  to¬ 
gether. 

The  Appellee  stated  that  the  bit  was  so  deeply  im¬ 
bedded  that  it  would  be  necessary  to  do  a  lot  of  chiseling 
in  removing  it,  which  might  weaken  the  bone.  It  was 
not  important  to  take  it  out.  It  w’ould  not  do  any  harm. 
(App.  89).  The  presence  of  this  fragment  w’as  not  likely 
to  interfere  with  healing,  and  its  removal  wmuld  have 
been  deleterious  and  weakening  to  the  limb.  (App.  90). 
The  bit  was  not  an  irritant,  because  there  w*as  never  any 
action  around  it,  and  the  bone  was  healed  around  it. 
(App.  109-110).  The  tool  used  by  the  Appellee  in  the 
operation  was  one  furnished  by  the  hospital.  (App.  57). 
Doctor  Peterson,  an  orthopedic  surgeon,  advised  against 
removal  of  this  fragment  in  December,  1949,  and  stated 
there  w’as  no  evidence  of  infection  in  the  region  of  the 
metal.  (App.  259-261).  This  witness  also  stated  that  if 
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the  bit  was  completely  covered  by  bone,  and  there  was  no 
sinus  to  it,  and  the  X-ray  did  not  reveal  any  definite 
infection  about  it,  it  might  cause  more  harm  to  remove 
the  overlying  bone,  and  to  search  for  it  and  remove  it, 
than  to  leave  it  there.  (App.  266).  Further  that  he  had 
had  bits  break  on  him,  and  that  this  was  something  that 
happened  to  every  orthopedic  surgeon  at  some  time. 
(App.  277).  Also  that  the  decision  not  to  remove  the  bit 
had  proven  a  wise  one.  (App.  282).  Doctor  Nachlas,  also 
an  orthopedic  surgeon,  stated  that  many  times  during  the 
course  of  thirty-five  years  of  surgery  he  had  experienced 
the  breaking  of  bits  when  drilling  into  bone,  and  half  of 
the  time  had  allowed  the  fragment  to  remain.  (App. 
209-210).  The  bit  was  not  even  recorded  as  visible  in  the 
X-ray  of  March  19th,  1949.  (App.  316).  Doctor  Talbot, 
likewise  an  orthopedic  surgeon,  testified  that  at  the  time 
of  his  examination,  in  March  of  1952,  at  which  time  X- 
rays  were  taken,  there  was  no  necessity  for  removing  the 
bit,  and  that  it  had  no  effect  whatever  on  the  leg.  (App. 
336).  Further  that  good  solid  bony  union  of  the  femur 
was  present  and  there  was  no  osteomyelitis  present. 
(App.  341). 

Appellee  stated  that  the  intended  fracture  of  the  femur 
at  the  time  of  the  operation  which  caused  a  breaking  off 
of  a  piece  of  the  bone  on  the  mesial  side,  or  underside 
did  not  detract  from  the  strengthening  of  the  bone,  or 
cause  the  screw  to  loosen.  It  had  no  effect  at  all,  except 
to  add  to  the  strength  of  the  bone  eventually,  when  it 
healed  on.  This  breaking  off  would  add  additional  bone 
to  the  area.  (App.  62-64).  Doctor  Talbot  stated  that 
many  times  whole  sections  of  bone  are  taken  out  in  a 
leg  shortening  operation.  (App.  356).  Doctor  Peterson 
stated  that  a  mesial  fracture  is  one  of  the  things  that 
will  readily  occur  when  you  break  the  bone,  in  perform¬ 
ing  an  operation  of  the  type  performed  here.  (App. 
284). 
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The  manipulation  to  eliminate  angulation  instead  of 
tending  to  loosen  the  screws  would  tend  to  bring  them 
back  into  the  proper  position  they  w’ere  originally,  and 
take  the  stress  off  the  screws,  according  to  Appellee. 
(App.  48-49).  Following  the  manipulation  the  alignment 
of  the  bone  was  perfect.  (App.  52).  Doctor  Peterson 
stated  that  if  you  manipulate,  and  thereafter  felt  that 
you  had  done  everything  that  you  could,  regardless  of 
what  the  X-ray  might  show,  then  you  might  be  content  to 
leave  it  and  not  X-ray  it.  (App.  270.) 

The  metal  plate  in  appellant’s  leg  was  merely  an  extra 
precaution.  Before  plates  were  discovered  bones  would  be 
put  together  and  held  'with  plaster.  The  fact  that  the 
upper  part  of  the  plate  had  pulled  loose,  in  view  of  the 
fact  that  the  bones  were  contracted,  and,  in  addition  to 
that,  there  was  this  other  fragment  lying  on  the  inner 
side  as  an  extra  bridge,  led  Appellee  to  believe  that  the 
better  plan  was  to  leave  Appellant  alone  and  let  the  bone 
fill  in  good  and  strong  irrespective  of  the  plate.  This 
was  the  proper  treatment.  Even  if  Appellee  had  at¬ 
tempted  to  push  the  screws  in,  they  would  not  have  held 
because  once  the  area  gives,  the  screw  has  no  purchase 
any  more  and  a  radical  procedure  of  placing  new  holes 
and  plates  would  have  been  necessary,  which  to  Appellee 
did  not  seem  proper.  Appellee  always  considered  the 
conservative  measures  first  and  a  subsequent  X-ray 
showed  an  attempt  on  the  part  of  the  callus  formation 
to  push  the  screw  back.  (App.  68-69).  Appellant  took  a 
trip  to  Florida,  contrary  to  the  advice  of  the  Appellee  in 
May  of  1947  which  seemed  to  loosen  one  screw’  in  the 
plate.  (App.  85).  While  Appellant  wras  in  Florida,  he 
went  swimming.  (App.  78).  He  was  in  Florida  four 
w’eeks  and  went  in  the  water  every  day.  (App.  244). 

Following  the  July  2nd  operation,  Appellant’s  fever 
was  treated  with  penicillin  and  a  window’  wras  cut  in  the 
plaster  over  the  wound  so  that  it  could  be  drained.  (App. 
90-96). 


Dr.  Peterson  examined  Appellant  on  September  5,  1947. 
He  stated  that  the  bones  in  some  people  take  longer  to 
heal  than  in  others,  and  that  the  condition  of  osteomye¬ 
litis  was  common.  That  it  still  occurs  regardless  of  the' 
precaution  taken  by  doctors.  (App.  277-278).  Further 
that  the  manipulation  of  January  2,  1947,  was  successful 
as  far  as  the  appearance  of  the  X-ray  of  February,  1947, 
indicated,  and  the  bone  should  have  been  left  as  it  was. 
(App.  280-281).  Doctor  Peterson  taking  each  step  of 
the  case  did  not  believe  that  the  Appellee  had  deviated 
in  any  way  from  approved  orthopedic  standards.  (App. 
282-283). 

The  removal  of  the  metal  plate  was  carried  out  in  Oc¬ 
tober  31,  1947,  (App.  409-410),  after  the  examination  by 
Doctor  Peterson  and  the  consultation  with  Doctor  Nach- 
las,  (App.  102),  and  following  the  use  of  many  penicillin 
injections  given  Appellant  at  the  hospital.  This  treat¬ 
ment  was  decided  upon  by  Appellee  because  he  had  fol¬ 
lowed  the  case  from  the  beginning,  and  was  trying  to  do 
everything  in  Appellant’s  favor  and  to  avoid  unnecessary 
expense.  (App.  104).  By  September  24,  1947,  the  fever 
had  come  down  to  normal  and  the  drainage  had  lessened. 
Appellant  was  then  discharged  from  the  hospital,  sent 
home  and  thereafter  supportive  measures,  such  as  vita¬ 
mins,  were  given  him  to  arrest  infection.  Based  upon 
the  recommendation  of  Doctors  Peterson  and  Nachlas  and 
the  opinion  of  Appellee  an  operation  was  performed  to 
remove  the  six  screw  plate,  to  cleanse  the  wound  and  to 
place  the  bones  in  alignment.  (App.  106-109). 

Dr.  Nachlas  said  that  he  had  a  vague  recollection  of 
saying  that  the  wound  should  be  cleaned  out;  whether  he 
advised  to  remove  the  plate,  or  to  do  a  curettage  or  just 
to  put  in  antibiotics  he  was  not  certain.  Anyone  of  these 
things  could  be  done  within  the  orginary  run  of  an  osteo 
lesion.  Further,  that  it  was  not  necessarily  the  accepted 
technique  to  excise  all  foreign  matter  from  the  bone;  that 
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he  had  many  times  left  foreign  bodies  in  and  around  a 
broken  screw  or  bit,  cleaned  out  the  wound  and  gotten  it 
clean;  that  he  could  not  tell  how  long  it  would  have 
taken  the  bone  to  heal;  that  he  did  not  remember  telling 
Appellee  that  the  plate  was  deleterious;  that  the  use  of 
a  plate  was  an  approved  method;  that  sometimes  anti¬ 
biotics  such  as  penicillin  may  close  a  wound  without  hav¬ 
ing  to  do  anything  more;  that  the  use  of  antibiotics  from 
September  11,  1947,  to  October  31,  1947,  met  with  his 
approval  and  he  would  have  probably  tried  this  himself 
to  avoid  destructive  surgery.  (App.  202-215). 

At  the  time  of  the  October  31,  1947  operation,  it  was 
found  that  a  bony  bridge  had  formed  across  the  fracture 
site  and  was  holding  the  bone  fragments  in  fairly  good 
position.  No  necessity  existed  at  this  time  to  remove  the 
bit  because  there  was  no  infection  around  it;  it  was 
thoroughly  imbedded  in  the  bone,  and  the  bone  was  healed 
around.  Additionally,  if  the  bit  had  been  an  irritant,  it 
would  have  by  this  time  been  extruded  or  pushed  out  as 
the  body  does  with  an  irritating  substance.  (App.  109- 
110). 

When  the  manipulation  was  performed  on  Appellant’s 
knee  for  the  purpose  of  breaking  the  adhesions,  he  was 
first  given  an  anesthetic  of  pentothal  sodium  by  Dr. 
Smith,  and  the  Appellee  was  assisted  in  the  procedure  by 
Dr.  Ballard,  (App.  116,  416A).  This  anesthetic  was  of  a 
type  which  would  have  made  Appellant  completely  un¬ 
conscious  (App.  279).  This  operation  required  a  special 
table,  indented  in  such  a  way  that  the  limb  would  be  free 
and  unsupported.  The  Appellee  in  describing  his  pro¬ 
cedure  stated  that  he  grasped  the  knee  with  one  hand; 
that  to  support  the  knee  and  to  prevent  damage  to  tissue 
he  put  his  forearm  under  the  knee  as  a  support  and  then 
gently  moved  it  in  the  direction  of  desired  flexion  until 
the  adhesions  gave  (App.  116-117).  The  manipulation 
procedure  as  described  by  Appellee  was  called  acceptable 
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by  Doctor  Peterson  (App.  274).  Thereafter,  he  examined 
and  felt  the  knee  which  appeared  normal  (App.  121.) 

Appellee  denied  that  the  fragment  of  bone  visible  in 
the  X-ray  of  March  1,  1949,  was  a  fracture  (App.  122, 
124-125).  Dr.  Coe  stated  that  the  patella  had  the  same 
amount  of  substance  after  the  manipulation  as  it  did  be¬ 
fore;  that  his  conclusion  concerning  the  bone  fragment 
was  different  after  the  X-ray  of  March  19,  1949,  because 
of  clinical  data  obtained  (App.  332-333).  Bone  fragments 
can  appear  in  hemorrhage,  or  in  the  patella  ligaments,  at 
any  time  after  the  early  portions  of  life.  They  will  not 
only  have  the  appearance  of  bone  upon  X-ray,  but,  ac¬ 
tually,  if  they  are  sectioned  pathologically,  they  will  have 
exactly  the  same  structure  in  a  so-called  “charlie  horse,” 
or  some  hematoma;  that  is,  a  hemorrhage  that  might 
occur  in  that  area.  This  bone  was  a  calcification  either 
in  the  capsule  of  the  patella  or  was  a  calcification  in  the 
patella  ligament  (App.  335).  Doctor  Peterson  did  not 
state  that  the  bone  fragment  adjacent  to  the  right  patella 
might  reflect  a  fracture  of  the  patella  (App.  274-295). 
Doctor  Talbot  stated  that  the  bone  fragment  was  evi¬ 
dently  from  a  hemorrhage  of  some  character  in  or  under 
the  patella  tendon  which  had  calcified  (App.  343). 

Doctor  Beinstein,  Appellant’s  cousin  examined  him, 
first  in  December  of  1949,  and  hospitalized  him  (App. 
286).  Penicillin  injections  were  given  to  Appellant  (App. 
296),  and  these  suppressed  the  infection.  (App.  303). 
The  X-ray  of  March  1952  showed  fairly  good  alignment 
of  the  bone,  slight  angulation,  union  of  the  femur  frac¬ 
ture  and  no  evidence  of  osteomyelitis,  or  infection.  (App. 
304-305).  Doctor  Beinstein  testified  further  that  the  X- 
ray  of  December  5,  1949,  showed  a  small  sequestrum  or 
piece  of  dead  bone  in  a  cystic  area  below  the  fracture 
site,  just  below  the  foreign  body;  that  he  did  not  know 
what  caused  the  flare-up  (App.  292) ;  that  in  answer  to  a 
question  by  the  Court  as  to  whether  he  could  say  that  a 
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foreign  substance  in  the  body  is  the  cause  of  infection, 
unless  it  were  determined  that  there  is  a  sinus  running 
to  the  location  of  the  foreign  substance,  he  stated  that 
it  would  be  necessary  to  go  back  to  the  three  basic  fac¬ 
tors  in  the  healing  of  bone  which  are  the  three  areas  or 
spots  indicating  healing  was  not  complete  in  the  bone; 
that  he  did  not  know  what  was  keeping  those  other  areas 
in  a  cystic  condition;  that  three  factors  which  could 
have  deleterious  effect  were  (1)  latent  infection,  (2) 
presence  of  necrotic  tissue  as  a  sequestrum,  and  (3)  a 
foreign  body;  that  the  bit  did  not  cause  the  osteomye¬ 
litis,  that  he  could  not  state  with  certainty  how  proxi¬ 
mate  the  infection  was  to  the  broken  bit  (App.  292-295). 

SUMMARY  OF  ARGUMENT 

There  was  not  one  scintilla  of  evidence  of  negligence 
on  the  part  of  Appellee  to  warrant  the  submission  of 
this  case  to  the  jury. 

The  claim  concerning  the  breaking  of  the  bit  or  bone- 
drill  was  not  substantiated  as  to  negligence  or  to  causa¬ 
tion.  The  evidence  on  this  point  conclusively  established 
that  the  breaking  of  this  bit  did  not  result  from  negli¬ 
gence  but  was  a  common  occurrence  amongst  orthopedic 
surgeons.  Likewise  the  record  clearly  establishes  that  it 
was  "wise  not  to  attempt  to  remove  the  bit,  a  procedure 
which  would  have  possibly  weakened  the  bone.  Neither 
was  the  presence  of  the  piece  of  bit  in  the  bone  respon¬ 
sible  for  the  onset  or  flare-up  of  osteomyelitis  in  Ap¬ 
pellant’s  femur  nor  for  any  complications  that  might 
have  resulted. 

With  respect  to  the  alleged  negligence  in  manipulation 
of  the  right  leg  there  is  nothing  in  the  record  to  sustain 
this  contention.  The  procedure  used  by  Appellee  con¬ 
formed  to  proper  medical  standards  and  there  is  no 
basis  for  Appellant’s  contention  that  Appellee’s  treat- 
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ment  caused  a  fracture  of  Appellant’s  right  knee-cap. 
As  a  matter  of  fact  the  record  establishes  that  the  knee¬ 
cap  was  never  fractured,  but  that  the  fragment  of  bone 
alleged  to  have  broken  off  had  not  done  so  and  was  a 
calcification  of  the  patella  or  was  a  calcification  in  the 
patella  ligaments.  Additionally  there  is  nothing  in  the 
record  to  show  that  the  manipulation  brought  about  any 
of  Appellant’s  complaints. 

There  is  likewise  no  basis  for  the  contention  that  neg¬ 
ligence  is  sufficiently  demonstrated  by  the  consequences 
of  the  operations  and  Appellee’s  treatments  thereafter 
or  that  reading  the  record  as  a  whole  discloses  sufficient 
evidence  to  warrant  the  submission  of  this  case  to  a 
jury.  Although  untoward  and  unexpected  developments 
did  occur,  medicine  is  not  an  exact  science  and  compli¬ 
cations  do  sometimes  occur  following  surgery  and  in 
spite  of  and  regardless  of  the  care  taken  by  the  attend¬ 
ing  physician.  The  end  result  was  accomplished  here, 
the  leg  was  shortened  and  firm  bony  union  was  ulti¬ 
mately  achieved.  The  record  clearly  discloses  the  finest 
of  care  and  attention  on  the  part  of  Appellee  to  Appel¬ 
lant  at  all  times  and  that  said  care  was  in  accordance 
with  approved  medical  standards  in  the  District  of 
Columbia. 

ARGUMENT 

1.  The  Breaking  of  the  Bit. 

(a)  There  Was  No  Negligence  Connected  with  the 

Breaking  of  the  Bit. 

The  breaking  of  the  bit  at  the  time  of  drilling  into  the 
bone  was  in  no  way  brought  about  by  negligent  conduct 
of  Appellee  nor  was  it  in  any  way  a  result  of  improper 
technique,  which  was  in  accordance  with  approved  med¬ 
ical  standards.  The  drill  was  one  provided  by  the  hos- 
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pital;  it  was  first  examined  by  Appellee  and  the  opera¬ 
tive  procedure  carried  out  by  Appellee  was  in  accordance 
with  best  medical  standards.  There  is  no  basis  in  the 
record  for  contending  that  this  accident  was  in  any  way 
brought  about  through  negligence.  Doctor  Peterson,  who 
was  called  to  the  stand  by  Appellant,  testified  that  bits 
had  broken  on  him  while  drilling  into  bone  during  the 
course  of  surgical  operations  and  that  accidents  of  this 
nature  happened  to  every  orthopedic  surgeon  at  some 
time.  (App.  277).  This  was  further  corroborated  by 
Doctor  Nachlas,  who  stated  that  many  times  during  a 
thirty-five  year  surgical  practice  that  this  had  occurred 
to  him.  (App.  209).  Nothing  in  the  record  establishes 
that  the  breaking  of  the  bit  was  negligence  but  on  the 
contrary  the  record  conclusively  shows  that  this  same 
experience  is  encountered  on  various  occasions  by  sur¬ 
geons  while  drilling  into  bone  regardless  of  their  care, 
technique  or  procedure. 

b.  It  Was  Not  Negligent  to  Fail  to  Remove  the  Bit. 

After  the  bit  broke  off,  Appellee  made  an  effort  to  re¬ 
move  it  but  could  not  budge  it.  Since  the  bone  had  been 
aligned  as  desired,  it  was  deemed  best  by  him  not  to  move 
the  bone  and  no  one  can  state  that  this  was  not  a  wise 
choice.  (App.  31-32).  According  to  Appellee,  he  dis¬ 
covered  at  the  time  of  the  second  operation  that  the  bit 
was  so  deeply  imbedded  in  the  bone  that  to  go  searching 
for  it,  even  with  scientific  instruments,  would  have  been 
deleterious,  unnecessary  and  would  have  unduly  prolonged 
the  operation  to  say  nothing  of  weakening  the  bone. 
(App.  90).  Dr.  Nachlas  in  discussing  occasions  when  bits 
had  broken  on  him  stated  that  more  than  half  had  been 
allowed  to  remain  in  the  bone.  (App.  210).  The  ques¬ 
tion  of  whether  or  not  the  bit  should  have  been  removed 
was  one  of  professional  judgment.  The  Appellee  in  the 
exercise  of  his  best  professional  judgment  decided  that 
no  harm  would  result  from  permitting  the  bit  to  remain, 


but  that  an  attempt  to  remove  it  might  cause  serious 
damage.  Not  one  of  the  many  medical  witnesses  inter¬ 
rogated  disagreed  with  Appellee  as  to  this  and  further 
there  is  nothing  in  the  record  from  which  a  contrary  in¬ 
ference  can  be  drawn. 

(c)  No  Untoward  Results  Have  Occurred  Because  of 
the  Failure  to  Remove  or  Attempt  to  Remove  the  Bit. 

The  fact  that  osteomyelitis  set  in,  in  the  bone  was 
neither  an  indication  of  negligence  nor  did  it  in  any  way 
show  that  the  bit  caused  or  contributed  to  the  infection. 
This  infection  was  never  at  the  site  of  the  bit.  The  rec¬ 
ord  conclusively  shows  that  it  in  no  way  caused  any 
harm,  or  trouble,  at  any  time.  The  Appellee  positively 
stated  this;  likewise,  Doctor  Peterson,  in  reference  to  a 
1948  X-ray  stated  there  was  no  reason  to  remove  the 
bit  (App.  262),  and  advised  against  removal  of  the 
fragment  in  December  of  1949,  stating  there  was  no 
evidence  of  infection  in  the  region  of  the  metal.  As  a 
matter  of  fact  he  stated  that  the  bit  was  completely  cov¬ 
ered  by  bone  and  that  it  might  cause  more  harm  to  try 
to  remove  it  than  to  leave  it  there.  (App.  266).  This 
decision  not  to  remove  the  bit  was  characterized  by  Doc¬ 
tor  Peterson  as  a  wise  one  in  the  light  of  subsequent 
developments.  (App.  282).  That  the  mere  presence  of 
the  bit  did  not  produce  osteomyelitis  is  shown  by  the 
fact  that  the  infection  did  not  set  in  until  after  the  sec¬ 
ond  operation  and  then  not  at  the  site  of  the  fragment. 
Nowhere  has  appellant  established  the  cause  of  the  in¬ 
fection  or  that  it  was  due  to  any  lack  of  care  on  the 
part  of  appellee. 

Appellee  testified  that  at  no  time  w'hile  he  had  Ap¬ 
pellant  under  his  care  did  the  bit  indicate  that  it  was  an 
irritant  because  there  was  never  any  action  around  it. 

Doctor  Nachlas,  as  aforementioned,  stated  that  over 
the  years  he  had  allowed  half  of  the  bits  which  had 
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broken  on  him  to  remain  in  the  bone.  (App.  210).  Fur¬ 
ther  that  if  there  was  infection  at  the  bit  it  would  prob¬ 
ably  never  heal  which  is  further  verification  that  the  bit 
here  was  a  non-irritant  because  of  the  healing.  (App. 
215).  Dr.  Talbot  who  examined  the  Appellant  shortly 
before  the  trial  and  who  was  called  by  Appellant  indi¬ 
cated  that  the  bit  had  had  no  effect  on  the  leg.  (App. 
341).  Dr.  Coe  stated  that  the  X-ray  of  March,  1952, 
showed  the  condition  of  the  bone  in  the  region  of  the 
bit  to  be  very  good.  (App.  336). 

The  Appellant  in  an  attempt  to  show'  negligence  in 
both  his  statement  of  the  case  and  in  the  course  of  his 
argument  attempts  to  extract  portions  of  the  testimony 
of  the  medical  witnesses.  Obviously  this  is  neither  a  fair 
nor  a  proper  approach  and  all  of  the  testimony  on  a 
particular  point  should  be  considered.  For  example  he 
contends  that  Dr.  Beinstein,  the  cousin  of  Appellant, 
stated  that  the  bit  wras  sufficiently  proximate  to  have 
caused  or  contributed  substantially  to  the  1949  flare-up 
of  osteomyelitis  in  Appellant’s  right  leg,  many  months 
after  his  last  visit  to  Appellee’s  office  which  w'as  in  Oc¬ 
tober  of  194S  and  at  which  time  the  bone  w'as  found  to 
be  healed  with  good  result.  A  review'  of  Doctor  Bein- 
stein’s  testimony  does  not  indicate  that  the  bit  was  to 
blame,  further  that  it  did  not  cause  the  osteomyelitis  and 
that  he  could  not  state  with  certainty  how*  proximate  the 
infection  w’as  to  the  broken  bit.  Not  only  this  but  Doctor 
Beinstein  at  no  time  recommended  removal  of  this  metal 
bit,  and  he  further  stated  that  the  X-ray  of  1952  indicated 
that  there  was  no  evidence  of  osteomyelitis  or  infection 
present.  (App.  305). 

It  is  obvious  that  the  metal  bit  was  not  an  irritant 
because  if  it  was,  the  bone  w'ould  never  have  healed. 
Likewise,  it  is  common  practice  for  surgeons  to  use  large 
plates  of  different  types  to  hold  a  fracture  together  dur¬ 
ing  the  healing  process  and  if  the  presence  of  metal  was 
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in  any  way  harmful,  the  practice  would  immediately  be 
discontinued.  (App.  281). 

Appellant’s  argument  with  respect  to  the  bit  seems  to 
come  down  to  this.  Because  the  bit  broke  and  because  it 
was  not  removed  and  is  still  present,  he  has  made  out  a 
case.  None  of  the  cases  which  he  cites  support  this 
proposition.  The  situation  here  is  in  no  way  analagous 
to  the  situation  referred  to  in  the  case  of  Ambrosi  v. 
Monks ,  85  A.  (2d)  1887,  a  Municipal  Court  of  Appeals 
decision.  There,  a  dentist  in  removing  one  tooth  frac¬ 
tured  another.  As  a  matter  of  fact  the  Court  there  spe¬ 
cifically  stated  that  it  was  not  dealing  with  a  question 
of  diagnosis  or  scientific  treatment  or  the  unfortunate  re¬ 
sult  of  an  operation.  Nor  is  the  situation  here  similar 
to  cases  where  a  surgeon  has  failed  to  remove  a  foreign 
object,  such  as  a  sponge  or  pad.  Here  there  was  an 
accidental  breaking  of  the  bit,  not  due  to  negligence,  an 
intentional  leaving  of  the  bit  in  the  bone  and  no  harm 
to  Appellant  therefrom. 

In  each  of  the  cases  cited  by  Appellant  there  was  either 
negligence  originally  causing  injury  or  negligence  in  a 
failure  to  remove  the  substance,  bringing  about  subse¬ 
quent  injury.  In  this  case  there  was  neither  and  the 
record  well  bears  this  out.  This  question  was  not  one  to 
permit  a  jury  to  speculate  upon  because  the  record  shows 
neither  negligence  nor  injury. 

The  case  of  Hohenthal  v.  Smith,  72  App.  D.C.  343, 
114  F  (2d)  494,  cited  by  Appellant  in  support  of  his  case, 
on  the  contrary,  lends  support  to  Appellee.  There,  one 
of  the  principal  acts  of  negligence  was  the  failure  of  the 
defendant  to  remove  a  needle  for  over  six  weeks  after  it 
was  broken  off  in  plaintiff’s  side.  The  Appellate  Court 
in  stating  that  a  directed  verdict  in  the  lower  court  was 
proper,  stated  on  page  346 : 

“We  think  this  contention  must  fail  because  plain¬ 
tiff  has  not  substantiated  it  with  any  evidence  in  the 
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record.  It  is  clear  that  a  plaintiff  in  a  malpractice 
action  has  the  burden  of  proving  that  the  defendant 
was  negligent.  It  is  equally  clear  that  to  prove 
negligence  plaintiff  must  show  that  defendant’s  prac¬ 
tice  did  not  accord  wdth  the  standard  of  members  of 
his  profession  in  the  same  locality.  Plaintiff  has 
proved  that  defendant  allowed  the  broken  needle  to 
remain  in  her  side  for  over  six  weeks,  but  she  has 
not  proved  that  it  was  negligent  to  do  so.  #  *  *  We 
cannot  say  as  matter  of  law  that  the  mere  leaving 
of  the  needle  in  the  patient’s  body  under  the  circum¬ 
stances  shown  by  the  evidence  was  sufficient  to  sus¬ 
tain  a  verdict  of  negligence  or  that  the  length  of  time 
which  elapsed  before  defendant  informed  plaintiff  of 
its  presence  and  removed  it  was  sufficient  for  this 
purpose.  The  operation  was  a  major  one.  It  left  the 
patient  greatly  weakened,  as  shown  by  the  necessity 
for  the  hypodermoclysis  and  other  evidence.  The  pa¬ 
tient’s  own  evidence  shows  that  she  was  of  highly 
nervous  disposition.  These  facts,  which  are  uncon¬ 
tradicted,  certainly  point  as  clearly  to  the  conclusion 
that  the  decision  to  allow  the  needle  to  remain  until 
the  patient’s  strength  was  recovered  sufficiently  to 
withstand  the  effects  of  the  removal,  physical  and 
psychological,  was  proper,  if  not  essential  to  pre¬ 
venting  serious  impediment  to  recovery,  as  to  that 
of  negligence.  In  fact,  we  think  they  constitute  no 
evidence  of  or  basis  for  inferring  negligence.” 

Contrary  to  Appellant’s  claim  there  is  no  showing  any¬ 
where  in  the  record  that  the  presence  of  the  bit  could 
have  caused  the  flare-ups  of  the  infection. 

Appellant  lays  great  stress  on  Christie  vs.  CallaJurn, 
75  App.  D.C.,  133,  124  F  (2d)  825,  as  supporting  his 
contentions.  This  case  was  carefully  considered  by  the 
lower  court  and  not  found  to  be  applicable  to  the  factual 
situation  here.  The  rule  of  law  enunciated  in  that  deci¬ 
sion  does  not  support  Appellant’s  claim  here  for  he  has 
failed  to  establish  the  probable  cause  required  by  this 
decision,  and  any  malpractice  case.  While  it  is  true  that 
in  the  matter  of  causal  connection  that  all  uncertainty 
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need  not  be  eliminated  it  is  however  necessary  to  estab¬ 
lish  that  it  is  more  probable  that  the  alleged  injury  came 
from  the  alleged  negligent  act  complained  of  than  from 
any  other  possible  source.  The  record  is  devoid  of  any 
such  showing  here. 

The  case  of  Morrison  v.  Acton ,  68  Ariz.  2,  198  P  (2d) 
590  does  not  support  Appellant,  for  in  that  case,  contrary 
to  our  case,  there  was  affirmative  medical  testimony  in¬ 
dicating  both  that  the  presence  of  a  broken  drill  came 
about  as  a  result  of  the  defendant’s  deviation  from  medi¬ 
cal  standards  and  further  that  it  might  contribute  to 
rheumatism.  The  record  here  establishes  neither  negli¬ 
gence  nor  causation. 

On  page  25  of  his  brief,  Appellant  sets  out  a  reference 
to  certain  portions  of  the  testimony  of  Doctors  Beinstein, 
Peterson,  and  Nachlas.  Undoubtedly,  although  Appellant 
does  not  so  state,  this  is  referred  to  in  an  effort  to  indi¬ 
cate  a  possible  difference  of  opinion  between  one  or  more 
of  these  physicians,  and  the  Appellee.  A  review  of  the 
testimony  of  these  physicians  as  a  whole  does  not  so  in¬ 
dicate.  Not  one  of  the  witnesses,  as  the  record  will  indi¬ 
cate,  disapproved  of  Appellee’s  treatment.  Even  if  as 
Appellant  attempts  to  indicate  that  there  were  minor 
differences  of  opinion  with  respect  to  certain  phases  of 
the  treatment  given  to  Appellant,  and  Appellee  does  not 
believe  that  the  record  so  indicates,  this  would  constitute 
no  basis  for  contending  that  a  jury  issue  is  presented 
here. 

In  the  case  of  Hazen  vs.  Mvllen ,  59  App.  D.C.  3,  32 
F(2d)  394  a  situation  was  present  in  which  there  was 
testimony  from  one  of  the  witnesses  appearing  for  the 
plaintiff,  indicating  that  the  defendant  did  not  exercise 
ordinary  skill  and  ability  in  treatment  of  the  plaintiff. 
This  witness  admitted,  however,  that  there  were  minor 
differences  in  the  manner  of  the  treatment,  and  that  he 
did  not  believe  that  any  two  men  in  the  business  would 
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do  everything  just  the  same,  and  that  the  treatment  in 
some  respects  was  a  large  matter  of  judgment  on  the 
part  of  the  person  giving  the  treatment.  This  Court 
stated  in  reversing  a  lower  court  verdict  for  the  plain¬ 
tiff: 


“In  other  words,  Dr.  Carr  admits  that  it  is  a  ques¬ 
tion  for  the  exercise  of  the  judgment  of  the  particu¬ 
lar  physician  in  the  light  of  existing  conditions,  and 
that  Dr.  Carr’s  judgment  differs  from  that  of  Dr. 
Hazen  and  his  expert  witnesses. 

“A  case  of  malpractice  cannot  be  proven  by  the 
testimony  of  a  few  physicians  or  surgeons  that  they 
would  have  used  some  other  treatment  than  the  one 
used,  in  the  absence  of  testimony  from  which  it  can 
be  inferred  that  the  defendant  failed  to  give  to  the 
case  that  skill  and  care  ordinarily  possessed  and 
exercised  by  others  in  the  profession,  (citing  cases). 

“•  *  *  As  already  observed,  there  is  no  evidence 
upon  which  it  reasonably  may  be  found  that  Dr. 
Hazen  did  not  exercise  his  best  judgment  and  ability 
in  treating  the  plaintiff,  or  that  in  his  treatment  of 
the  plaintiff  he  failed  to  exercise  the  care  and  skill 
ordinarily  possessed  and  exercised  in  the  profes¬ 
sion.” 

With  respect  to  the  question  of  the  osteomyelitis  it  is 
interesting  to  note  that  the  case  of  Woromha  v.  Seicall, 
320  Mass.  362,  69  N.E.  (2d)  581  cited  by  Appellant  refers 
to  the  earlier  case  of  Morris  vs.  Weene,  154  N.  E.  860,  a 
Mass,  case  which  stated,  “The  plaintiff’s  evidence  went 
no  further  than  to  show  that  infection  might  have  been 
caused  by  the  defendant,  and  it  was  equally  consistent 
with  an  inference  that  its  cause  w*as  the  introduction  of 
a  germ  for  w'hich  defendant  was  in  no  w*av  responsible.” 

Nowiiere  in  the  record  of  this  case  is  found  any 
testimony  which  can  possibly  blame  appellee  for  the  ost¬ 
eomyelitis  which  further  complicated  this  case.  As  a 
matter  of  fact  Dr.  Peterson  stated  that  the  condition  of 
osteomyelitis  vras  common  and  unfortunately  still  oe- 


cnrred  regardless  of  the  precaution  taken  by  physicians 
to  avoid  it  (App.  277-278). 

Not  one  of  the  cases  cited  by  appellant  in  connection 
with  his  argument  relative  to  the  bit  supports  his  con¬ 
tention. 

Here  even  Dr.  Beinstein,  the  appellant’s  cousin  finally 
admitted  that  there  was  no  infection  around  the  bit.  All 
of  the  other  physicians  including  the  appellee  established 
that  (1)  the  bit  did  not  cause  the  original  infection;  (2) 
it  was  not  a  factor  in  any  flare-up  and  (3)  it  is  not  now 
either  an  irritant  or  a  potential  source  of  possible  in¬ 
fection. 

2.  The  Patella  Was  Not  Fractured. 

Appellant  insists  that  his  kneecap  was  fractured  by 
appellee  in  a  manipulation  carried  out  for  the  purpose 
of  breaking  adhesions  which  had  formed  due  to  immobil¬ 
ity  of  the  limb.  Not  only  was  the  manipulation  pro¬ 
cedure  carried  out  properly  (App.  274),  but  the  treat¬ 
ment  given  did  not  fracture  the  patella. 

Nothing  in  the  record  indicates  that  the  knee  was 
fractured  by  appellee  and  on  the  contrary  it  establishes 
conclusively  that  there  was  never  any  fracture  present. 
How  appellant  can  contend  that  a  fracture  occurred  is 
beyond  the  comprehension  of  appellee  for  the  record 
conclusively  rebuts  the  claim.  The  bone  fragment  visible 
in  the  x-rays  according  to  all  of  the  medical  testimony 
was  not  a  fracture  but  a  calcification  either  in  the  cap¬ 
sule  of  the  patella  or  was  a  calcification  in  the  patella 
ligaments.  All  of  the  physicians  who  were  interrogated  . 
on  this  subject  stated  unequivocally  that  there  was  no 
fracture  visible  in  any  of  the  x-rays.  (App.  122,  124-125, 
322-333,  335,  336,  343). 

It  is  interesting  to  note  at  this  point  that  appellant 
undertook  to  describe  in  his  testimony  the  manipulation 
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procedure  carried  out  by  appellee,  claiming  that  he  was 
under  only  a  spinal  anaesthesia  when  the  record  establishes 
that  he  had  been  given  pentothal  which  Dr.  Peterson  in¬ 
dicated  would  have  made  him  completely  unconscious 
(App.  279).  Apart  from  this  there  is  not  one  scintilla  of 
evidence  in  the  record  which  indicates  that  appellant’s 
knee  complaints  are  due  to  any  negligence  or  lack  of  care 
on  the  part  of  appellee,  but  were  probably  due  to  osteo¬ 
porosis  which  came  about  through  disuse  of  the  limb. 
(App.  313-315). 

All  of  appellant’s  cases  cited  under  this  section  of  his 
argument  have  to  do  with  situations  which  do  not  appear 
in  any  way  relevant  or  analagous  to  the  situation  here. 
The  Byrom  v.  Eastern  Dispensary  and  Casualty  Hospital 
case,  78  App.  D.  C.  42,  136,  Fed.  (2d)  278,  factually  is  in 
no  way  analagous  and  is  undoubtedly  cited  for  the  pur- 
j>ose  of  endeavoring  to  persuade  the  Court  that  a  frac¬ 
ture  was  present  irrespective  of  the  medical  testimony 
to  the  contrary.  While,  as  the  Court  points  out  it  is  not 
always  necesssary  to  have  expert  opinions,  to  show  un¬ 
skillful  and  negligent'  treatment,  here  there  is  not  only 
a  lack  of  evidence  of  a  deviation  from  approved  medical 
standards  but  an  additional  failure  to  show  a  fracture  or 
damage  to  the  patella. 

Also  in  this  section  is  a  suggestion  that  a  failure  on 
the  part  of  appellee  to  take  more  frequent  x-rays  may 
have  accounted  for  some  of  appellant’s  trouble.  Appel¬ 
lant  in  his  cross-examination  of  the  various  medical  wit¬ 
nesses  repeatedly  attempted  to  explore  this  possibility, 
but  nothing  ever  came  of  it.  His  contention  that  there 
was  substantial  evidence  that  more  x-rays  should  have 
been  taken  has  no  basis  whatsoever  and  his  claim  that 
there  is  a  strong  inference  that  if  an  x-ray  had  been  taken 
before  the  July,  1948  manipulation,  that  appellee  would 
have  applied  less  pressure  to  appellant’s  leg  is  utterly 
without  basis. 


The  manipulative  technique  carried  out  by  appellee  did 
not  fracture  the  patella,  it  was  a  recognized  and  approved 
procedure,  and  there  is  no  showing  of  any  sort  in  the 
record  that  any  of  appellant’s  complaints  were  due  to 
the  manipulation  or  to  any  failure  or  lack  of  care  on 
the  part  of  appellee  to  appellant. 

3.  The  Result  in  No  Way  Indicates  Negligence. 

As  a  third  and  final  argument,  Appellant  in  recognition 
of  his  failure  to  establish  negligence  on  any  of  the  other 
points,  asserts  that  the  consequences  of  the  operation  in¬ 
dicate  that  Appellee  was  negligent.  This  is  not  only 
not  established  by  the  facts  in  this  case  but  no  cases 
are  cited  by  Appellant  which  bear  out  his  contention. 

Here  the  Appellee  recommended  a  procedure  to  equal¬ 
ize  the  length  of  the  two  femora.  This  was  achieved 
despite  complications  which,  although  unexpected,  came 
about  in  spite  of  excellent  and  continuous  medical  care 
and  treatment.  The  record  well  indicates  that  the  Ap¬ 
pellant  at  all  times  while  he  was  under  the  care  of  the 
Appellee  received  continuous  treatment  and  supervision. 
The  slight  disparity  which  remains  is  due  to  the  flexion 
contracture  of  the  left  knee.  Even  Doctor  Beinstein,  the 
Appellant’s  cousin,  admitted  that  the  Appellant  was 
“some  better”  than  before  the  operation.  Whereas,  the 
Appellant  wore  a  specially  made  prosthetic  type  of  shoe 
prior  to  the  operation,  he  now  wears  standard  shoes  with 
a  slight  lift  on  the  heel.  (App.  227-228)  Appellant  has 
been  well  since  1949,  and  has  been  working  daily.  The 
osteomyelitis  was  a  result  of  a  complication  which  was 
not  proven  to  be  the  result  of  negligence.  The  impair¬ 
ment  in  the  range  of  motion  of  the  right  knee  was  the 
result  of  unexpected  complications  requiring  immobiliza¬ 
tion,  and  this  too,  was  not  shown  to  be  due  to  negligence. 
Whereas,  the  Appellant  was  formerly  engaged  in  a  busi¬ 
ness  which  would  tend  to  hide  his  deformity,  he  is  now 


20 


able  to  dress  in  a  manner  which  permits  him  to  act  as 
a  salesman  in  a  haberdashery  business  (App.  218).  Fur¬ 
ther  none  of  the  expert  physicians  recommended  treat¬ 
ment  contrary  to  that  given  by  appellee,  not  even  appel¬ 
lant’s  cousin. 

As  set  out  in  the  case  cited  by  appellant  of  Sweeney 
vs.  E ruing,  35  App.  D.C.  57,  affirmed  33  S.Ct.  416,  228 
U.S.  233: 

“*  *  *  Generally  speaking,  no  inference  of  negli¬ 
gence  can  be  drawn  from  the  result  of  the  treatment 
of  a  physician  or  surgeon.  In  the  absence  of  special 
contract  they  are  not  insurers,  and  there  must  be 
evidence  of  negligence  by  witnesses  qualified  to  tes¬ 
tify  (Citing  cases)  If  the  maxim  res  ipsa  loquitor 
were  applicable  to  a  case  like  this,  and  a  failure  to 
cure  were  held  to  be  evidence,  however,  slight,  of 
negligence  on  the  part  of  the  physician  or  surgeon 
causing  the  bad  result,  few  would  be  courageous 
enough  to  practice  the  healing  art,  for  they  would 
have  to  assume  financial  liability  for  nearly  all  ‘the 
ills  that  fllesh  is  heir  to.’  *  *  * 

In  addition,  in  affirming  the  action  of  the  lower  court, 
which  had  directed  a  verdict  for  defendant  at  the  close 
of  the  plaintiff’s  case,  the  Appellate  Court  stated: 

“The  Court  cites  with  approval  the  case  of  Wilkins  vs. 
Brock,  SI  Yt.,  332,  70  Atl.  572,  in  which  it  was  said: 

“The  defendant  Brock’s  motion  for  a  verdict 
should  have  been  sustained,  for,  to  warrant  the  find¬ 
ing  of  malpractice,  it  was  necessary  to  have  medical 
expert  testimony  to  show  it,  and  there  was  none; 
but,  on  the  contrary,  there  was  such  testimony  tend¬ 
ing  to  show  that  the  treatment  was  proper,  and  ac¬ 
cording  to  the  principles  and  practice  of  osteopathy. 
It  was  not  enough  to  show  merely  that  the  treatment 
was  injurious,  but  it  was  necessary  to  go  further, 
and  to  show  by  competent  witnesses  that  the  requisite 
skill  and  care  was  not  exercised  in  giving  it,  for  that 
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was  the  only  question,  according  to  the  plaintiff’s 
brief,  and  that  was  not  done.  Such  is  the  doctrine 
of  all  the  cases.” 

The  Sweeney  case,  supra,  which  involved  an  x-ray 
burn  was  held  not  to  be  the  exceptional  case,  where  the 
result  of  an  operation,  if  unexplained  may  warrant,  an 
inference  of  negligence,  and  there  is  nothing  in  this  case 
to  bring  it  within  this  category.  The  result  here  was  a 
comparatively  good  one,  considering  the  complications 
which  set  in,  everything  about  the .  treatment  of  the  Ap¬ 
pellee  has  been  reviewed  and  commented  upon  by  a 
number  of  other  physicians,  including  Appellant’s  rela¬ 
tive,  and  none  of  the  witnesses  have  indicated  any  evi¬ 
dence  of  negligence  or  lack  of  care.  Appellant  also  re¬ 
lies  on  Crist  v.  White ,  62  App.  D.C.  269,  66  F.  (2d)  795 
which  is  in  no  way  analagous  to  the  situation  here. 

A  case  which  has  been  cited  time  and  again  by  our 
Court,  is  Cayton  vs.  English,  57  App.  D.C.  324,  23  F. 
(2d)  745.  In  that  case  an  osteopath  was  sued  on  the 
theory  that  his  treatment  caused  a  large  mass  to  bulge 
forward  on  plaintiff’s  leg.  Numerous  physicians  testified 
with  respect  to  the  skill  and  treatment  of  the  defendant, 
and  with  respect  to  the  plaintiff’s  condition.  There  was 
a  verdict  for  the  defendant,  -which  was  affirmed  on  appeal, 
the  court  citing  with  approval  the  case  of  Ewing  v.  Goode, 
78  Fed.  442,  in  -which  Chief  Justice  Taft,  then  a  Circuit 
Judge,  said: 

“Before  the  plaintiff  can  recover,  she  must  show 
by  affirmative  evidence — first,  that  defendant  was  un¬ 
skilful  or  negligent;  and,  second,  that  this  want  of 
skill  or  care  caused  injury  to  the  plaintiff.  If  either 
element  is  lacking  in  her  proof,  she  has  presented  no 
case  for  the  consideration  of  the  jury.  The  naked 
facts  that  defendant  performed  operations  upon  her 
eye,  and  that  pain  followed,  and  that  subsequently 
the  eye  was  in  such  a  bad  condition  that  it  had  to  be 
extracted,  establish  neither  the  neglect  and  unskill- 
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fulness  of  the  treatment,  nor  the  causal  connection 
between  it  and  the  unfortunate  event.” 

Another  case  involving  a  claim  that  an  unsatisfactory 
condition  on  discharge  of  the  plaintiff,  indicated  that 
there  was  negligence  present,  is  the  case  of  Wilson  vs. 
Borden-,  61  App.  D.C.  327,  62  F(2d)  S66,  certiorari 
denied  53  S.  Ct.  506,  2S8  U.S.  615.  In  affirming  the  lower 
court’s  verdict,  directed  in  favor  of  the  defendant,  the 
court  stated: 

“Plaintiff’s  evidence  may  have  tended  to  prove  that 
her  arm  upon  her  discharge  by  defendant  was  in 
an  unsatisfactory  condition,  but,  assuming  that  it 
did,  that  would  establish  ‘neither  the  neglect  and  un¬ 
skillfulness  of  the  treatment,  nor  the  causal  connec¬ 
tion  between  it  and  the  unfortunate  event.’  •  •  *  All 
that  was  required  of  defendant  in  undertaking  to 
treat  the  plaintiff  was  that  he  exercise  the  ordinary 
care  and  skill  of  his  profession  in  the  District  of 
Columbia” 

The  ccrurt  also  cited  a  principle  of  law  which  has  been 
used  time  and  again  by  our  court : 

“Where  the  evidence  upon  any  issue  is  all  on  one 
side  or  so  overwhelmingly  on  one  side  as  to  leave  no 
room  to  doubt  what  the  fact  is,  the  court  should  give 
a  peremptory  instruction  to  the  jury,  (citing  cases) 
When  a  plaintiff  produces  evidence  that  is  consistent 
with  an  hypothesis  that  the  defendant  is  not  negli¬ 
gent,  and  also  with  one  that  he  is,  his  proof  tends  to 
establish  neither.  Ewinq  vs.  Goode ,  7S  Fed.  442,  444. 
Gunning  vs.  Cooley.  281  U.  S.  90,  50  S.Ct.  231,  233, 
75  L.  Ed.  720.” 

This  case  does  not  involve  a  situation  where  the  lower 
Court  Judge  directed  a  verdict  at  the  conclusion  of  the 
Appellant’s  case.  As  the  record  will  indicate  the  motion 
was  granted  after  all  the  testimony  was  in,  and  after  the 
Axjpellant  had  been  given  extreme  liberality  in  exploring 
every  phase  of  his  case,  particularly  in  his  interrogation 
of  the  various  medical  witnesses. 
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Appellant  seeks  here  to  make  appellee  an  insurer  con¬ 
trary  to  the  law  enunciated  in  many  well  reasoned  cases 
in  the  District  of  Columbia,  commencing  with  the  Sweeney 
Case,  supra  and  continuing  in  other  cases  on  down 
through  the  years,  which  hold  that  the  degree  of  skiU 
and  learning  which  a  surgeon  is  required  to  possess  and 
exercise  is  that  degree  of  skill  and  learning  ordinarily 
possessed  and  exercised  by  members  of  his  profession 
in  the  same  line  of  practice.  If  as  our  appellate  court 
has  pointed  out  a  failure  to  cure  were  evidence  of  negli¬ 
gence,  few  doctors  would  perform  operations  because  of 
the  risk  involved.  Were  the  law  to  hold  a  doctor  re¬ 
sponsible  for  the  results  of  his  operation  as  an  insurer 
or  guarantor,  medicine  'would  not  have  made  the  amazing 
progress  it  has  made  in  recent  years.  Appellant  has 
sought  here  to  test  appellee’s  treatment  by  each  of  the 
physicians  who  took  the  stand.  In  each  instance  ap¬ 
pellee’s  skill  and  care  of  appellant  met  the  required  test. 
Further  it  is  apparent  that  appellee  succeeded  in  doing 
what  he  set  out  to  do.  There  was  no  evidence  adduced 
in  this  case  upon  which  a  jury  could  have  properly  pro¬ 
ceeded  to  find  a  verdict  for  appellant. 

The  burden  of  proof  here  was  upon  appellant  to 
establish  by  substantial  evidence,  a  departure  by  appellee 
from  orthopedic  standards  and  that  such  departure 
caused  the  injury  complained  of.  The  trial  court  cor¬ 
rectly  ruled  that  appellant  had  not  sustained  this  bur¬ 
den. 
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CONCLUSION 

The  evidence  in  this  case  overwhelmingly  established 
that  there  was  no  basis  for  Appellant’s  claim,  the  trial 
judge  very  properly  refused  to  permit  the.  jury  to  specu¬ 
late  on  the  matter  and  the  judgment  of  the  lower  court 
should  be  affirmed. 

Richard  W.  Galiher, 

William  E.  Stewart,  Jr., 
Julian  H.  Reis, 

636  Woodward  Building 
Washington,  D.  C. 

Attorneys  for  Appellee 
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PETITION  FOR  RE  HEARING 

QUESTION  PRESENTED:  Was  there  a  factual  is¬ 
sue  of  negligence  to  go  to  the  jury  by  reason  of  (1)  the 
angulation  some  few  days  after  the  first  operation,  (2) 
the  presence  of  the  loose  screw  and  plate,  (3)  the  relation 
of  the  foregoing  factors  to  the  performance  of  the  second 
operation  and  the  insertion  then  of  a  six  screw  plate,  and 
(4)  the  relation  of  all  of  these  factors  to  the  bone  infec¬ 
tion  and  third  operation  when  the  plates  and  screws  were 
removed  ? 

The  appellee,  Maurice  H.  Herzmark,  respectfully  peti¬ 
tions  this  Court  to  grant  a  re-hearing  in  this  matter  for 
the  following  reasons: 

This  Court  in  its  opinion  states  on  page  5  as  follows: 

“While  the  testimony  does  not  necessarily  show 
negligence  in  these  matters,  it  is,  we  think,  sufficient 
to  raise  an  issue  of  fact  in  that  regard  for  the  jury.” 
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The  Court  by  this  statement  indicates  to  appellee  that 
there  is  no  negligence  in  the  case.  If  this  is  the  situation, 
and  appellee  believes  that  it  is  borne  out  by  the  records, 
it  is  manifestly  unfair  to  require  a  re-trial  of  the  case  in 
the  lower  Court.  Further,  an  examination  of  appellant’s 
complaint  and  of  his  brief  filed  in  this  Court  shows  with¬ 
out  question  that  the  points  relied  upon  by  this  Court  in 
arriving  at  its  decision  were  not  urged  either  in  the  lower 
Court  or  in  appellant’s  brief  on  appeal.  While  it  is  true, 
as  this  Court  has  pointed  out  in  its  opinion,  that  a  case 
need  not  be  decided  solely  upon  the  basis  of  expert  testi¬ 
mony,  there  must,  however,  be  some  evidence  of  negli¬ 
gence.  Here,  however,  the  Court  has  rejected  every  claim 
of  negligence  urged  by  the  appellant  and  has  asserted  that 
the  case  should  be  re-tried  on  issues  which  appellee  con¬ 
tends  were  not  previously  in  the  case.  This  Court  is 
perfectly  justified  in  searching  the  record  to  see  if  there 
is  present  any  substantial  evidence  of  negligence,  but  it 
is  not  proper  for  this  Court  to  base  its  opinion  on  points 
not  heretofore  in  the  case.  Appellee’s  brief  discloses  that 
the  only  reference  therein  to  negligence  on  the  part  of 
Appellee  in  his  post-operative  treatment  was  with  respect 
to  matters  entirely  different  from  what  the  Court  has 
alluded  to. 

1.  The  Angulation  Some  Few  Days  After  the  First 
Operation  Is  Not  Evidence  of  Negligence. 

An  examination  of  appellant’s  complaint  and  of  the 
record  and  appendix  conclusively  establishes  that  appel¬ 
lant  at  no  time  has  contended  that  this  was  evidence  of 
negligence  or  was  negligence.  If  appellant  was  satisfied 
that  the  angulation  was  not  due  to  the  negligence  of  the 
appellee,  if  he  saw  fit,  as  the  record  discloses,  to  only 
interrogate  concerning  this  in  a  very  general  wav,  if  he 
at  no  time  urged  that  this  was  evidence  of  negligence  and 
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if  he  at  no  time  saw  fit  to  develop  from  appellee  or  the 
many  physicians  who  testified  including  his  own  cousin, 
that  this  condition  might  have  come  from  some  act  of  neg¬ 
ligence,  and  if,  therefore,  the  appellant  did  not,  therefore, 
see  fit  to  go  into  the  matter  more  than  the  record  dis¬ 
closes,  it  is  respectfully  submitted  that  this  point  should 
not  be  raised  for  the  first  time  in  the  Court’s  opinion. 
There  is  no  possible  basis  in  the  record  for  contending 
other  than  that  the  angulation  was  nothing  more  than 
one  of  the  hazards  of  the  operation.  If  this  point  had 
been  an  issue  herein,  appellee  could  have  developed  some 
of  the  many  possible  ways  that  the  angulation  could  have 
occurred.  It  was  of  so  little  significance  to  appellant 
that  he  tried  only  to  urge  that  the  manipulation  which  had 
corrected  it  was  negligent  because  appellee  had  failed  to 
take  an  x-ray  at  the  time.  The  testimony,  however,  of  Dr. 
Peterson  established  that  the  manipulation  which  elimi¬ 
nated  the  angulation  was  a  successful  procedure.  Dr. 
Peterson  further  indicated  (app.  281-a)  that  the  manipu¬ 
lation  which  eliminated  the  angulation  was  proper  in 
every  respect.  The  question,  then,  of  the  angulation,  since 
there  was  no  medical  or  expert  testimony  tending  to  show 
negligence,  since  there  was  no  other  testimony  of  any  sort 
tending  to  show  negligence,  and  since  appellant  did  not 
urge  that  the  angulation  was  due  to  any  lack  of  care,  was 
and  is  not  a  question  for  a  jury  to  pass  upon. 

2.  The  Presence  of  the  Loose  Screw  and  Plate. 

Similarly  as  to  this  second  point,  the  appellant  made 
no  claim  in  the  lower  Court  or  in  his  brief  on  appeal  that 
this  formed  the  basis  or  one  of  the  bases  of  his  claim 
against  appellee.  As  the  record  discloses  (app.  68a),  a 
plate  was  merely  an  extra  precaution  used  by  surgeons 
today  to  hold  fractured  bones  together.  Not  one  of  the 
many  physicians  who  testified  in  this  case  indicated  or 
suggested  that  the  loosening  of  the  plate  as  reflected 
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originally  in  the  x-rav  of  February’  13,  1947,  was  due  in 
any  way  to  negligence  or  lack  of  care  on  the  part  of  the 
appellee.  As  a  matter  of  fact,  the  x-ray  indicated  at 
that  time  that  the  bones  were  healing  and  the  appellee, 
therefore,  concluded  that  the  proper  procedure  was  to 
leave  the  bones  alone  instead  of  attempting  some  radical 
procedure  which  would  be  required  in  an  operation  per¬ 
formed  for  the  purpose  of  attempting  to  push  the  screws 
in.  (App.  68-A).  The  appellee’s  decision  was  demon¬ 
strated  to  be  a  wise  one  when  he  examined  the  appellant 
at  Doctors  Hospital  in  April,  at  which  time,  it  was  found 
that  callus  was  being  laid  down  and  that  there  was  some 
bony  union.  (App.  73-A).  Thereafter,  appellant  insisted 
on  going  to  Florida,  contrary  to  appellee’s  advice,  he 
drove  his  automobile  on  this  trip,  he  went  swimming 
practically  every  day  and  the  x-ray  upon  his  return  on 
May  26th,  indicated  that  the  trip  to  Florida  seemed  to 
have  loosened  one  screw  in  the  plate.  (App.  85-A).  No 
contention  was  made  by  appellant  at  any  time  that  the 
four  screw  plate  was  improperly  applied  or  that  the 
screws  which  attached  it  to  the  bone  were  negligently 
inserted.  Dr.  Peterson  stated  that  the  x-ray  of  February 
1947  indicated  that  there  was  considerable  bony  union 
present  and  that  he  would  have  left  the  bone  alone  him¬ 
self.  (App.  281- A,  App.  282-A).  The  x-ray  of  June  23, 
1947  showed  that  not  only  had  no  other  screws  become 
loosened  but  that  the  angulation  had  improved  and  the 
plate  semed  to  be  tighter.  (App  S6-A).  Clinically,  how¬ 
ever,  appellee  determined  that  the  bone  fragments  were 
not  as  firm  as  they  should  be  and  thinking  only  of  his 
patient,  he  went  into  the  original  wound  area,  took  out 
the  original  plate,  curetted  the  edges  of  the  wound  and 
cleaned  out  some  fibrous  tissue  which  was  preventing 
proper  union.  (App.  88-89-A).  If  there  is  any  question 
in  the  Court’s  mind  with  respect  to  the  question  of 
whether  or  not  the  manipulation  procedure  to  remove 
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the  angulation  loosened  the  screw  and/or  plate,  this  is 
cleared  up  satisfactorily  during  the  course  of  appellee’s 
cross-examination  by  counsel  for  the  appellant  when  he 
asked  the  following  questions : 

Q.  Now,  Doctor,  when  you  pushed  in  that  bone,  in 
the  fashion  which  you  have  just  indicated,  wouldn’t 
the  screws  which  were  then  holding  the  plate  in  posi¬ 
tion  be  caused  to  become  loosened?  A.  I  don’t 
think  so,  because  they  were  placed  in  the  straight 
position  to  begin  with. 

Q.  They  were  placed  in  this  fashion  (indicating)  ? 
A.  If  anything,  it  would  tend  to  bring  them  back 
into  the  position  originally  intended. 

Q.  The  plate  was  placed  on  top  of  the  femur? 
A.  Yes,  sir. 

Q.  And,  when  it  angled,  the  bone  then  went  to 
the  right?  A.  That  is  correct. 

Q.  And  then,  when  you  lined  the  bone  up  again, 
and  pushed  it  and  lined  the  bone  back  up,  was  it 
your  testimony  that  procedure  would  not  loosen  the 
screws  at  all?  A.  I  think,  if  anything,  it  would 
tend  to  bring  them  back  into  the  proper  position 
they  were,  originally,  and  take  the  stress  off  the 
screws. 

Q.  When  you  had  lined  the  bone  up,  as  you  have 
just  indicated,  Doctor,  did  you  then  put  on  another 
cast?  A.  Yes. 

To  place  the  burden  upon  appellee  of  having  to  explain 
the  reason  for  the  presence  of  the  loose  screw  and  plate, 
places  the  appellee  in  an  impossible  situation  and  position. 
He  was  fully  examined  by  appellant  in  a  pre-trial  deposi¬ 
tion,  lie  was  interrogated  at  length  at  the  trial,  counsel 
did  not  see  fit  to  urge  this  proposition  and  for  the  Court 
to  now  suggest  that  this  question  is  one  for  the  jury, 
when  only  the  Almighty  could  possibly  know  the  answer, 
is  onerous  and  unjust. 
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3.  The  Relation  of  Numbers  One  (1)  and  Two  (2)  to 
the  Performance  of  the  Second  Operation  and  the  In¬ 
sertion  of  the  Six  Screw  Plate. 

Again  no  claim  lias  been  made  by  appellant  that  any¬ 
thing  connected  with  the  second  operation  constituted 
negligence.  Appellant  has  not  contended  that  the  type 
of  plate  put  on  the  femur,  the  screws  therein  or  the 
loosening  thereof,  in  anyway  reflected  or  indicated  negli¬ 
gence  on  the  part  of  appellee.  This  Court  is  apparently 
interested  in  knowing  why  the  screws  became  loosened. 
If  this  was  involved  in  any  of  the  issues  in  this  case,  it 
would  have  been  explored  in  detail  in  the  lower  Court  by 
appellant’s  counsel  during  his  interrogation  of  the  ap¬ 
pellee  and  the  other  medical  witnesses.  There  would 
have  been  given  full  and  complete  answers  so  that  there 
would  now  be  no  question  in  this  Court’s  mind.  Since  the 
appellant  did  not  urge  the  loosening  of  the  plate  or 
screws  as  an  act  of  negligence,  naturally  appellee  was 
not  required  to  explain  more  fully  what  had  occurred  as 
to  the  loosening  of  the  screws  or  as  to  many  other 
things  neither  pertinent  nor  relevant.  The  record  dis¬ 
closes  that  the  trial  in  the  lower  Court  was  long  and  in¬ 
volved  and  that  every  issue  asserted  by  the  appellant  was 
fully  and  completely  answered  and  shown  to  be  un¬ 
founded.  Not  one  physician  has  suggested  that  the  second 
operation,  at  which  time  the  six  screw  plate  was  installed, 
should  not  have  been  done  nor  does  appellant  contend 
that  this  was  negligence,  either  in  performing  the  opera¬ 
tion  itself  or  in  the  post-operative  care  and  treatment. 

4.  The  Relation  of  One  (1),  Two  (2)  and  Three  (3)  to 
the  Bone  Infection  and  Third  Operation  When  the  Plates 
and  Screws  Were  Removed. 

The  Court  seems  to  question  the  second  operation  and 
the  additional  six  screws  in  the  bone,  although  again 
appellant  does  not.  As  appellee  pointed  out  during  his 


7 


testimony,  the  original  holes  would  no  longer  be  available 
for  screws  and  therefore  six  holes  were  drilled  in  an  en¬ 
tirely  different  place  for  the  six  screw  plate.  If  the 
Court  has  in  mind  the  unfortunate  complications  which 
appellee  concedes  set  in,  it  is  well  to  remember  that  a 
number  of  outstanding  physicians,  including  the  cousin  of 
the  appellant,  reviewed  and  studied  the  appellant’s  case 
history  from  beginning  to  end  and  in  no  way  found  ap¬ 
pellee  derelict  in  his  duty  or  care. 

On  page  6  of  the  Court’s  Opinion,  it  indicates  that  the 
consequences  of  changing  plates  made  up  one  of  the 
issues  which  should  have  gone  to  the  jury.  Again  as  to 
this  point  no  negligence  was  claimed  by  appellant,  the 
record  is  completely  devoid  of  any  showing  that  un¬ 
toward  or  unfortunate  consequences  resulted  from  chang¬ 
ing  plates  or  that  the  additional  holes  drilled  in  the 
femur  for  the  second  plate,  constituted  negligence  or 
caused  injury.  Again,  if  this  was  an  issue  in  the  case, 
it  would  have  been  urged  by  appellant  and  would  have 
been  thoroughly  explored  by  him.  This  exploration  would 
have  enabled  appellee  to  provide  a  more  complete  answer. 
The  fact  that  a  sufficient  explanation  was  not  given  as  is 
apparently  felt  by  this  Court,  is  no  reason  for  reversing 
the  case  where  the  issue  was  not  urged. 

As  to  the  question  of  infection  or  the  osteomyelitis, 
appellant’s  only  contention  as  to  this  was  that  the  exist¬ 
ence  of  the  broken  bit  in  the  femur  was  a  cause  proxi- 
mately  contributing  to  the  onset  of  osteomyelitis  in  appel¬ 
lant’s  right  leg  in  1947,  its  subsequent  flare-up  in  1949, 
and  its  continuing  persistence  thereafter.  (Appellant’s 
brief — page  17).  The  Court  has  found  no  substance  or 
foundation  for  this  claim.  The  Court  is,  however,  con¬ 
cerned  as  to  whether  or  not  the  presence  of  the  metal 
plates  could  have  constituted  an  irritant  which  contrib¬ 
uted  to  the  infection  and  whether  or  not  the  use  of  the 
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metal  plate  should  have  continued  so  long.  Again,  it  is 

well  to  remember  that  appellant  only  contended  that  the 

presence  of  the  bit  was  negligence  and  not  the  presence 

or  the  continued  presence  of  the  plate.  It  is  clear  from 

the  record  that  the  metal  plates  could  not  possibly  have 

caused  the  infection  because  although  a  metal  plate  was 

in  the  wound  from  December,  1946  up  until  the  time  it 

was  removed  and  the  six  screw  plate  was  installed,  there 

was  no  evidence  of  infection  or  osteomyelitis.  Then  too, 

the  fact  that  the  bones  ultimatelv  healed  satisfactorilv 

•  • 

with  a  piece  of  metal  bit  still  in  the  femur  is  further  indi¬ 
cation  that  the  metal  in  no  way  caused  the  infection. 
AYhile.  as  the  appellee  has  indicated,  the  metal  could  have 
been  an  irritant,  there  is  no  indication  in  the  record  that 
it  had  anything  to  do  with  the  onset  of  the  infection.  As 
Dr.  Peterson  indicated,  osteomyelitis  is  a  common  form 
of  infection  and  it  occurs  regardless  of  the  precautions 
that  may  be  taken  by  a  physician  to  avoid  it.  (App. 
27S-A).  ‘ 

As  the  Court  pointed  out  in  its  Opinion,  the  testimony 
of  Drs.  Peterson  and  Nachlas  was  to  the  effect  that  these 
nhysieians  recommended  in  September  of  1947  that  the 
wound  be  opened,  all  metal  removed,  the  bone  cleaned, 
and  the  area  permitted  to  heal.  The  Court  indicates  that 
an  issue  was  presented  because  appellee  waited  until 
October  31st  before  performing  this  operation.  The  ap¬ 
pellee  indicated  that  since  he  had  followed  the  case  from 
the  beginning,  that  he  thought  it  advisable  to  try  more 
conservative  measures  first  with  the  possibility  that  de¬ 
structure  surgery  might  be  eliminated.  Dr.  Nachlas,  in 
spite  of  his  recommendation,  indicated  that  there  was 
nothing  wrong  with  the  conservative  treatment  which  ap¬ 
pellee  tried  first  and  stated  that  he  probably  would 
have,  himself,  followed  the  same  procedure.  (App.  209-A). 
Dr.  Peterson  testified  that  appellee’s  treatment,  taking 
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it  step  by  step,  was  in  accordance  with  approved  ortho¬ 
pedic  standards  of  the  District  of  Columbia.  (App. 
282-A).  As  appellee  has  indicated  in  his  brief,  there 
were  minor  differences  of  opinion  with  respect  to  certain 
phases  of  the  treatment  given  to  appellant,  but  as  this 
Court  said  in  the  case  of  Hazen  vs.  Mullen ,  59  App.  D.C., 
3,  32  F  (2d)  394, 

“In  other  words,  Dr.  Carr  admits  that  it  is  a  question 
for  the  exercise  of  the  judgment  of  the  particular 
physician  in  the  light  of  existing  conditions,  and  that 
Dr.  Carr’s  judgment  differs  from  that  of  Dr.  Hazen 
and  his  expert  witnesses. 

“A  case  of  malpractice  cannot  be  proven  by  the 
testimony  of  a  few  physicians  or  surgeons  that  they 
would  have  used  some  other  treatment  than  the  one 
used,  in  the  absence  of  testimony  from  which  it  can 
be  inferred  that  the  defendant  failed  to  give  to  the 
case  that  skill  and  care  ordinarily  posssesed  and  exer¬ 
cised  by  others  in  the  profession,  (citing  cases). 

*  As  already  observed,  there  is  no  evidence 
upon  which  it  reasonably  may  be  found  that  Dr. 
Hazen  did  not  exercise  his  best  judgment  and  ability 
in  treating  the  plaintiff,  or  that  in  his  treatment  of 
the  plaintiff  he  failed  to  exercise  the  care  and  skill 
ordinarily  possessed  and  exercised  in  the  profession.” 

This  Court  seems  to  have  reached  the  conclusion  and 
opinion  that  all  of  the  factors  referred  to  on  page  5  and  6 
of  the  Court’s  Opinion  have  some  relation  to  the  infection 
and  that  this  was  an  issue  of  negligence  for  the  jury  to 
pass  upon  although  the  record  clearly  indicates  that  none 
of  these  could  be  said  to  have  caused  the  infection  or  any 
of  the  plaintiff’s  difficulties.  The  most  that  can  be  said 
is  that  Dr.  Nachlas  and  Dr.  Peterson  recommended  in 
September,  that  the  metal  plate  be  removed  and  that  ap¬ 
pellee  waited  until  October  before  doing  so.  Everyone, 
however,  questioned  as  to  this  approved  of  appellee’s 
conservative  treatment  first  in  an  effort  to  avoid  the  de¬ 
structive  surgery. 
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As  this  Court  has  pointed  out  in  its  Opinion  and  in 
a  number  of  recent  cases,  the  circumstances  of  this  case 
need  not  be  decided  solely  upon  the  basis  of  expert  testi¬ 
mony.  It  is,  however,  necessary  for  a  claimant  in  a  mal¬ 
practice  case  to  make  out  a  prima  facie  case  upon  the 
issues  of  negligence  asserted  by  him.  This  Court  is  not 
justified  in  doing  as  it  did  here,  that  is,  in  concluding 
that  appellant  is  justified  in  going  to  a  jury  on  issues 
which  he  has  not  heretofore  raised.  Apart  from  this, 
however,  appellee  has  demonstrated  from  the  record  in 
this  case  that  the  points  raised  by  this  Court  are  not 
borne  out  nor  substantiated  by  the  record. 

As  appellee  pointed  out,  this  is  not  the  usual  malprac¬ 
tice  case,  where  there  has  been  a  dearth  of  medical  testi¬ 
mony.  Many  physicians,  including  appellant’s  own  cousin 
testified  fully  and  completely.  If  there  was  any  negli¬ 
gence  here,  it  could  have  been  brought  out  and  demon¬ 
strated  by  appellant,  but  this  he  did  not  do.  This  Opinion 
sets  an  unfortunate  precedent  in  that  it  indicates  that 
practically  every  operation  accompanied  by  complications 
probably  creates  an  issue  for  a  jury  to  determine.  This 
Court  has  found  that  the  operation  was  proper  and  the 
result  satisfactory,  but  that  somewhere  in  between,  there 
was  some  evidence  for  a  jury  to  consider  of  appellee’s 
negligence  or  lack  of  care.  Medicine  is  an  Art  and  is  not 
an  exact  science.  The  notion  suggested  here  by  the  Court 
that  the  physician  must  obtain  acquiescence  and  approval 
from  a  jury  of  laymen  as  to  propriety  of  his  methods  will 
set  back  the  advancement  of  medicine  and  many  doctors 
will  hesitate  in  performing  complex  or  involved  opera¬ 
tions. 

The  Opinion  of  this  Court  which  has  granted  a  new 
trial  on  certain  phases  of  appellee’s  treatment  and  care 
with  the  suggestion  that  only  a  partial  re-trial  is  neces¬ 
sary,  makes  impossible  the  task  of  the  lower  Court  and  of 
counsel  in  endeavoring  to  participate  in  a  re-trial.  It  will 
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be  impossible  for  the  Court  to  try  and  eliminate  from 
a  re-trial  the  original  operation  and  the  final  result. 
Analyzing  the  Court’s  Opinion,  it  has  reached  the  con¬ 
clusion  that  the  operation  was  all  right,  that  the  results 
were  satisfactory,  but  that  somewhere  along  the  line,  there 
is  a  question  as  to  whether  or  not  the  appellant’s  recov¬ 
ery  and  convalescence  was  retarded.  It  is  respectfully 
submitted  that  this  is  not  borne  out  by  the  record  in 
this  case. 


CONCLUSION 

It  is  respectfully  submitted  that  the  Court  should  grant 
a  re-hearing  in  this  matter. 

Respectfully  Submitted, 

GALIHER  &  STEWART 


Richard  W.  G-aijher, 
Attorney  for  Appellee 
636  Woodward  Building 
Washington,  D.  C. 


Julian  H.  Reis, 

Attorney  for  Appellee 
Woodward  Building 
Washington,  D.  C. 

CERTIFICATE 

We  hereby  certify  that  the  foregoing  Petition  for  Re- 
Hearing  is  presented  to  this  Honorable  Court  in  good 
faith  and  that  it  is  not  for  any  purpose  of  delay. 


Richard  W.  Galiher 


In  The 
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Snitpit  States  (Enurt  of  Appals 

For  the  District  of  Columbia  Circuit 


No.  11536 


Jnited  States  Court  of  Appeals 
For  the 

District  of  Columbia  Circuit 


JUL  10  1S53 


Albert  A.  Furr,  Appellant 


vs. 

Maurice  H.  Herzmark,  Appellee 


ANSWER  TO  PETITION  FOR  RE-HEARING 

Appellant,  by  counsel,  opposes  the  petition  for  re¬ 
hearing  and  for  reasons  therefore  states  that  this  Court 
in  its  opinion  of  June  18,  1953,  covers  and  disposes  of 
appellee’s  contentions  in  his  petition  when  it  said  on 
Page  8  of  the  opinion 

“While  the  complaint  alleges  negligence  very  gen¬ 
erally,  without  separate  specifications  in  separate 
counts  or  otherwise,  there  was  no  objection  on  the 
trial  to  proof  respecting  each  of  the  matters  we  have 
enumerated.” 

It  is  respectfully  submitted  that  the  petition  be  denied. 
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Respectfully  submitted, 


Joseph  D.  Bulman, 


Sidney  M.  Goldstein, 


Nathaniel  Goldbesg, 
Attorneys  for  Appellant. 

Copy  of  the  foregoing  Answer  to  Petition  for  Re-Hear¬ 
ing  was  personally  served  on  Richard  W.  Galiher,  Attor¬ 
ney  for  Appellee,  636  Woodward  Building,  Washington, 
D.  C.,  this  10th  day  of  July,  1953. 


Joseph  D.  Bulman 


